Free trade agreement
between the European Union and the Socialist Republic of Vietnam
The European Union, hereinafter referred to as “the Union”, and

the Socialist Republic of Vietnam, hereinafter referred to as “Vietnam”,

RECOGNISING their longstanding and strong partnership based on the common principles and values reflected in the Partnership and Cooperation Agreement, and their important economic, trade and investment relationship;

DESIRING to further strengthen their relationship as part of and in a manner coherent with their overall relations, and convinced that this Agreement will create a new climate for the development of trade and investment between the Parties;

RECOGNISING that this Agreement will complement and promote regional economic integration efforts;

DETERMINED to strengthen their economic, trade, and investment relations in accordance with the objective of sustainable development, in its economic, social and environmental dimensions, and to promote trade and investment under this Agreement in a manner mindful of high levels of environmental and labour protection and relevant internationally recognised standards and agreements;

DESIRING to raise living standards, promote economic growth and stability, create new employment opportunities and improve the general welfare and, to this end, reaffirming their commitment to promoting trade and investment liberalisation;

CONVINCED that this Agreement will create an expanded and secure market for goods and services and a stable and predictable environment for investment, thus providing an opportunity to enhancing the competitiveness of their firms in global markets;

REAFFIRMING their commitment to the Charter of the United Nations signed in San Francisco on 26 June 1945 and having regard to the principles articulated in The Universal Declaration of Human Rights adopted by the General Assembly of the United Nations on 10

December 1948;

RECOGNISING the importance of transparency in international trade to the benefit of all stakeholders;

SEEKING to establish clear and mutually advantageous rules governing their trade and investment and to reduce or eliminate the barriers to mutual trade and investment;

RESOLVED to contribute to the harmonious development and expansion of international trade by removing obstacles to trade through this Agreement and to avoid creating new barriers to trade or investment between the Parties that could reduce the benefits of this Agreement;

BUILDING on their respective rights and obligations under the World Trade Organization Agreement and other multilateral, regional and bilateral agreements and arrangements to which they are party,

DESIRING to promote the competitiveness of their companies by providing them with a predictable legal framework for their trade and investment relations;

HAVE AGREED as follows:

CHAPTER ONE
OBJECTIVES AND GENERAL DEFINITIONS
Article 1.1
Establishment of a Free Trade Area
The Parties to this Agreement hereby establish a free trade area, consistent with Article XXIV

of the GATT 1994 and Article V of the GATS.

Article 1.2
Objectives
The objectives of this Agreement are to liberalise and facilitate trade and investment between the Parties in accordance with the provisions of this Agreement.

Article 1.3
Definitions of General Application
For purposes of this Agreement, unless otherwise specified:

“Agreement on Agriculture” means the Agreement on Agriculture contained in Annex 1A of the WTO Agreement;

“Agreement   on   Government   Procurement”   means   the   Agreement   of   Government

Procurement contained in Annex 4 of the WTO Agreement;

“Agreement on Preshipment Inspection” means the Agreement on Preshipment Inspection
contained in Annex 1A of the WTO Agreement;

“Anti-Dumping Agreement” means the Agreement on Implementation of Article VI of the General  Agreement  on  Tariffs  and  Trade  1994  contained  in  Annex  1A  of  the  WTO Agreement;

“Customs Valuation Agreement” means the Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade 1994 contained in Annex 1A of the WTO Agreement;

“day” means a calendar day;

“DSU” means the Understanding on Rules and Procedures Governing the Settlement of
Disputes contained in Annex 2 of the WTO Agreement;

“GATS” means the General Agreement on Trade in Services contained in Annex 1B of the

WTO Agreement;

“GATT 1994” means the General Agreement on Tariffs and Trade 1994 contained in Annex

1A of the WTO Agreement;

“Harmonized System” means the Harmonized Commodity Description and Coding System, including all legal notes and amendments thereto (hereinafter referred to as the ‘HS’);

“IMF” means the International Monetary Fund;

“Import  Licensing  Agreement”  means  the  Agreement  on  Import  Licencing  Procedures
contained in Annex 1A of the WTO Agreement;

“measure”  means  any  law,  regulation,  rule,  procedure,  decision,  administrative  action, practice or any other form;

“natural person of a Party” means a national of Vietnam, or of one of the Member States of the Union, according to their respective legislation;

“Partnership   and   Cooperation   Agreement”   means   the   Partnership   and   Cooperation Agreement between the European Union and its Member States, of the one part, and the Socialist Republic of Vietnam, of the other part, signed on […];

“person” means a natural person or a juridical person;

“Safeguards Agreement” means the Agreement on Safeguards contained in Annex 1A of the

WTO Agreement;

“SCM  Agreement”  means  the  Agreement  on  Subsidies  and  Countervailing  Measures
contained in Annex 1A of the WTO Agreement;

“SPS Agreement” means the Agreement on the Application of Sanitary and Phytosanitary

Measures contained in Annex 1A of the WTO Agreement;

“TBT Agreement" means the Agreement on Technical Barriers to Trade contained in Annex

1A of the WTO Agreement;

“TRIPS Agreement” means the Agreement on Trade-Related Aspects of Intellectual Property
Rights contained in Annex 1C of the WTO Agreement; “WIPO” means the World Intellectual Property Organization;

“WTO  Agreement”  means  the  Marrakesh  Agreement  Establishing  the  World  Trade
Organization done at Marrakesh on 15 April 1994; “WTO” means the World Trade Organization.

Chapter […]
National Treatment and Market Access for Goods
–  ARTICLE 1: OBJECTIVE
The  Parties  shall  progressively and  mutually  liberalise  trade  in  goods  over  a transitional period starting from the entry into force of this Agreement in accordance with the provisions of this Agreement and in conformity with Article XXIV of the GATT 1994.

–  ARTICLE 2: SCOPE AND COVERAGE
[Except  as  otherwise  provided,]1   This  Chapter  shall  apply  to  trade  in  goods between the Parties.

–  ARTICLE 3: DEFINITIONS
For the purposes of this Chapter:

Customs  duty  includes  any  duty  or  charge  of  any  kind  imposed  on  or  in connection with  the  importation  of  a  good,  including  any  form  of  surtax  or surcharge imposed on or in connection with such importation or exportation. A “customs duty” does not include any:

(a)   charge  equivalent  to  an  internal  tax  imposed  consistently  with  Article

[National Treatment] of this Chapter;

(b)  duty imposed consistently with Chapter [Trade Remedies];

(c)   duties applied consistently with the Article VI, XVI and XIX of the GATT

1994, the WTO Agreement on Implementation of Article VI of the GATT

1994, the WTO Agreement on Subsidies and Countervailing Measures, the

WTO Agreement on Safeguards, Article 5 of the WTO Agreement on Agriculture and the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes (hereinafter referred to as the "DSU")

(d)  fee or other charge imposed consistently with Article 10 of this Chapter.

Agricultural goods means those goods referred to  in  Article  2  of  the  WTO Agreement on Agriculture;

1 Check whether legally required.

Agricultural export subsidies shall have the meaning assigned to that term in Article  1(e)  of  the  Agriculture Agreement, including  any  amendment  of  that Article;

Import/export licensing procedures means administrative procedures2  used for the operation of import/export licensing regimes requiring the submission of an application or other documentation (other than that required for customs purposes) to the relevant administrative body as a prior condition for importation/exportation to/from the customs territory of the importing/exporting Party;

Performance requirement means a requirement that:

(a)     a given level or percentage of goods be exported;

(b)     goods  of  the  Party  granting  an  import  license  be  substituted  for imported goods;

(c)     a person benefiting from an import license purchase other goods in the territory of the Party granting the import licence, or accord a preference to domestically produced goods;

(d)     a  person benefiting from an import licence  produce goods in the territory of the Party granting the import licence, with a given level or percentage of domestic content; or

(e)     relates in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows.

A remanufactured good means a good in HS chapters 84, 85, 87, 90 and 9402, except Annex [Z] that:

a) is entirely or partially comprised of parts obtained from goods that have been used beforehand; and

b) has similar performance and working conditions as well as life expectancy compared to the original new good and is given the same warranty as the new good.

Consular transactions means the procedure of obtaining from a consul of the importing Party in the territory of the exporting Party, or in the territory of a third party,  a consular invoice or a consular visa for a commercial invoice, certificate of

origin, manifest, shippers’ export declaration or any other customs documentation in connection with the importation of the good.

–  ARTICLE 4: CLASSIFICATION OF GOODS
The classification of goods in trade between the Parties shall be that set out in each Party's respective tariff nomenclature in conformity with the Harmonised Commodity   Description   and   Coding   System   2012   (“HS   2012”)   and   its amendments.

–  ARTICLE 5: REMANUFACTURED GOODS
The  Parties  shall  accord to  remanufactured goods the  same  treatment  as  that provided to new like goods. A Party may require specific labelling of remanufactured goods in order to prevent deception of consumers. The application of this Article is subject to a transitional period of no longer than three years from the entry into force of this Agreement.

–  ARTICLE 6: CUSTOMS VALUATION
The Parties shall apply the provisions of Article VII of GATT 1994 and the WTO Agreement on the Implementation of Article VII of GATT 1994 for the purposes of determining the customs value of goods traded between the Parties.

–  ARTICLE 7: REDUCTION AND/OR ELIMINATION OF CUSTOMS DUTIES ON IMPORTS
1.       Except as otherwise provided in this Agreement, each Party shall reduce and/or eliminate its customs duties on goods originating in the other Party in accordance with the Schedules set out in Annexes [on Tariff liberalization] (hereinafter referred to as “Schedules”). For the purposes of this Chapter, "originating" means qualifying under the rules of origin set out in Annex [on Rules of Origin].
2.       For each good, the base rate of customs duties, to which the successive reductions are to be applied under paragraph 1, shall be that specified in the Schedules. The tariff elimination established under the Schedule of Vietnam shall not apply to used motor-vehicles under HS codes 8702, 8703 and 8704.

3.       If at any moment a Party reduces its applied most favoured nation customs duty rates, the originating good shall be eligible for that duty rate if and for as long as it is lower than the rate of customs duty applied in accordance with that Party’s Schedule.

4.       Except as otherwise provided in this Agreement, neither Party may increase any existing customs duty as specified in that Party’s Schedule3, or adopt any new customs duty, on a good originating in the other Party.

5.       A  Party  may  at  any  time  accelerate  unilaterally  the  reduction  and/or elimination of customs duties on originating goods of the other Party set out in its Schedule in Annex [X]. A Party considering this shall inform the other Party as early as practicable before the new rate of customs duty takes effect. This shall not preclude either Party from raising a customs duty to the level established in its Schedule following a unilateral reduction.

6.
On  the  request  of  either  Party,  the  Parties  shall  consult  to  consider accelerating  and  broadening the  scope  of  the  reduction and/or  elimination  of customs duties set out in their Schedules in Annex [X]. An agreement by the Parties on such acceleration and/or broadening shall supersede any duty rate or staging category determined pursuant to their Schedules for such good. Such an agreement shall come into effect after each Party completes its domestic legal procedures.

–  ARTICLE 8: REPAIRED GOODS
1. For the purposes of this Article, repair means any processing operation: undertaken on goods to remedy operating defects or material damage and entailing the  re-establishment  of  goods  to  their  original  function  or  to  ensure  their compliance with technical requirements for their use, without which the goods could no longer be used in the normal way for the purposes for which it was intended. Repair of goods include restoring and maintenance. It shall not include an operation or process that either:

(a) destroys the essential characteristics of goods or creates a new or commercially different goods; or

(b) transforms unfinished goods into finished goods;

(c) is used to improve or upgrade the technical performance of goods.

3 EU: subject to the format of the final Schedules

2. A Party shall not apply customs duty to goods, regardless of their origin, that re- enter  its  territory  after  those  goods  have  been  temporarily  exported  from  its territory to the territory of the other Party for repair, regardless of whether such repair could be performed in the territory of the Party from which the goods were temporarily exported for repair.

3. Paragraph 2 does not apply to goods imported in bond, into free trade zones, or in similar status, that are exported for repair and are not re-imported in bond, into free trade zones, or in similar status.

4. A Party shall  not apply customs duty to  goods, regardless of their  origin, imported temporarily from the territory of the other Party for repair.

–  ARTICLE 9: EXPORT DUTIES, TAXES OR OTHER CHARGES
1. No duties, taxes, or other charges of any kind imposed on, or in connection with, the exportation of goods to the territory of the other Party that are in excess of those imposed on like goods destined for the domestic market, shall be maintained or introduced, other than in accordance with the Schedule in Annex [XX].

2. If at any moment a Party applies a lower duty, tax or charge rate on, or in connection with, the exportation of goods and for as long as it is lower than the rate calculated in accordance with the Schedule in Annex [XX], this lower rate shall apply. This paragraph shall not apply to more favorable treatment to any other third party pursuant to a preferential trade agreement, including free trade agreement.

3. At the request of either Party, the Trade Committee shall review any duties, taxes, or other charges of any kind imposed on, or in connection with, the exportation of goods to the territory of the other Party, when a Party has granted more favorable treatment to any other third party pursuant to a preferential trade agreement.

–  ARTICLE 10: AGRICULTURAL EXPORT SUBSIDIES
1.
The Parties share the objective of the parallel elimination and prevention of the reintroduction in the multilateral context of all forms of export subsidies and disciplines on all export measures with equivalent effect for agricultural goods and shall work together towards an agreement in the WTO to reach that objective.

2.       As from the entry into force of this agreement, no Party shall introduce or maintain any export subsidies or other measures with equivalent effect on any agricultural good destined for the territory of the other Party.4
–  ARTICLE 11: ADMINISTRATION OF TRADE REGULATIONS
In accordance with Article X of GATT 1994, each Party shall administer in a uniform,  impartial  and  reasonable  manner  all  its  laws,  regulations,  judicial decisions and administrative rulings pertaining to:

(a)
the classification or the valuation of goods for customs purposes; (b)
rates of duty, taxes or other charges;

(c)       requirements, restrictions or prohibitions on imports or exports; (d)       the transfer of payments; and

(e)     issues  affecting  sale,  distribution,  transportation,  insurance, warehousing inspection, exhibition, processing, mixing or other use of goods for customs purposes.

–  ARTICLE 12: NATIONAL TREATMENT
Each Party shall accord national treatment to the goods of the other Party in accordance with Article III of the GATT 1994, including its interpretative Notes and Supplementary Provisions. To this end, the obligations contained in Article III of the GATT 1994, including its interpretative Notes and Supplementary Provisions, are incorporated into and made part of this Agreement, mutatis mutandis.

–  ARTICLE 13: IMPORT AND EXPORT RESTRICTIONS
1.
Except as otherwise provided in this Agreement, neither Party may adopt or maintain any prohibition or restriction on the importation of any good of the other Party or on the exportation or sale for export of any good destined for the territory of the other Party, in accordance with Article XI of the GATT 1994, including its Notes and Supplementary Provisions. To this end, Article XI of the GATT 1994,

4                      The paragraph 2 shall only apply to products liberalised by the importing Party.

its Notes and Supplementary Provisions are incorporated into and made a part of this Agreement.
2.
The  Parties  understand  that  the  rights  and  obligations  in  paragraph  1 prohibit, in any circumstances in which any other form of restriction is prohibited, a Party from adopting or maintaining:

(a)     import  licensing  conditioned  on  the  fulfillment  of  a  performance requirement; or

(b)     voluntary export restraints.

3.       Paragraphs 1 and 2 shall not apply to the goods listed in Annex Y of this Chapter. Any future amendment of Viet Nam’s laws and regulations that reduce the scope of the goods listed in this Annex shall automatically be part of this Agreement. Any preference accorded by Viet Nam regarding the coverage of the goods listed in Annex Y to any other trading partner shall automatically be part of this Agreement.

4.       In  accordance  with  the  WTO  Agreement,  a  Party  may  implement  any measure authorized by the Dispute Settlement Body of the WTO against the other Party.

5.       Each  Party  shall  ensure  the  transparency  of  any  import  and  export restrictions not prohibited in paragraph 1.

–  ARTICLE 14: TRADING RIGHTS AND RELATED RIGHTS
1.       Vietnam shall adopt and maintain in force appropriate legal instruments allowing   foreign   pharmaceutical   companies   to   establish   foreign-invested enterprises in order to perform importation of pharmaceuticals, which duly got the marketing authorization from Vietnam's authority. Without prejudice to Vietnam’s Schedule of Specific Commitments in services contained in Annex […] under Chapter […], such foreign-invested enterprises are allowed to sell pharmaceuticals legally imported by them to distributors or wholesalers that have the right to distribute pharmaceuticals in Vietnam.

2.
Foreign-invested enterprises referred to in para 1 who are allowed to import pharmaceuticals shall be allowed to (i) build their own warehouses to store pharmaceuticals legally imported by them into Vietnam; (ii) provide information related to pharmaceuticals legally imported by them to Health Care Practitioners in

accordance with the regulations issued by the Ministry of Health; and (iii) do the clinical  study and testing pursuant to Article  [2 of the  Annex Pharmaceutical Products and Medical Devices] and in accordance with the regulations issued by the Ministry of Health to ensure the pharmaceuticals legally imported by them are suitable for Vietnamese people.

–  ARTICLE 15: IMPORT AND EXPORT LICENSING PROCEDURES
A. IMPORT LICENSING PROCEDURES

1.       The Parties  affirm their  existing rights and obligations under the  WTO Agreement on Import Licensing Procedures.

2.      Each Party shall notify the other Party of its existing import licensing procedures, including the legal basis and the relevant official internet site, within

30 days after the entry into force of this Agreement unless these were already notified or provided under Article 5 or Article 7.3 of the WTO Import Licensing Agreement. The notification shall contain the same information as referred to in Article 5 or Article 7.3 of the WTO Import Licensing Agreement.

3.
Each Party shall notify the other Party of any introduction or modification of any import licensing procedure which it intends to adopt normally no later than 45 days before the new procedure or modification takes effect.   In no case shall a Party provide such notification later than 60 days following the date of its publication unless these were already notified in accordance with Article 5 of the WTO Import Licensing Agreement. The notification shall contain the same information as referred to in Article 5 of the WTO Import Licensing Agreement.

4.
Each Party shall publish on an official internet site any information that it is required to publish under Article 1.4(a) of the WTO Import Licensing Agreement.

5.       Upon request of a Party, the other Party shall respond within 60 days to a reasonable enquiry regarding any import licensing procedure which it intends to adopt or has adopted or maintained, as well as the criteria for granting and/or the allocation of import licenses including the eligibility of persons, firms, and institutions to make such an application, the administrative body(ies) to be approached, and the list of products subject to the import licensing requirement.

6.       The Parties shall introduce and administer any import licensing procedures in accordance with:

(a) Paragraphs  1  through  9  of  Article  1  of  the  WTO  Import  Licensing

Agreement;

(b) Article 2 of the WTO Import Licensing Agreement; (c) Article 3 of the WTO Import Licensing Agreement.

To this end, the provisions referred to in subparagraphs (a), (b) and (c) of this paragraph are incorporated into and made part of this Agreement and shall apply between the Parties.

7.
The  Parties  shall  only  adopt  or  maintain  automatic  import  licensing procedures as  a  condition  for  importation into  its  territory in  order  to  fulfill legitimate objectives after having conducted an appropriate impact assessment.

8.       The Parties shall grant import licences for an appropriate length of time which shall not be shorter than foreseen in the domestic legislation stipulating the obligation of import licences and which shall not preclude imports.

9.       Where a Party has denied an import licence application with respect to a good of the other Party, it shall, upon request of the applicant and promptly after receiving the  request, provide the  applicant  with a  written explanation of the reason(s) for the denial.  The applicant shall have the right of appeal or review in accordance with the domestic legislation or procedures of the importing Member.

10.     The Parties shall only adopt or maintain non-automatic import licensing procedures5  in order to implement a measure that is not inconsistent with this Agreement, including with Article 19 [General Exceptions] of this Chapter. A Party adopting non-automatic import licensing procedures shall indicate clearly the purpose being implemented through such licensing procedure.

B. EXPORT LICENSING PROCEDURES

1.
Each  Party  shall  notify  the  other  Party  of  its  existing  export  licensing procedures, including the legal basis and the relevant official internet site, within

30 days after the entry into force of this Agreement.

2.       Each Party shall notify the other Party of any introduction or modification of an export licensing procedure which it intends to adopt normally no later than 45

5                    For the purpose of this Article, "non-automatic import licensing procedures" is defined as import licensing procedures  where  approval of  the  application  is  not  granted  for  all  legal  and  natural  persons  who  fulfil  the requirements of the Party concerned for engaging in import operations involving the products subject to import licensing procedures.

days before the new procedure or modification takes effect.   In no case shall a Party provide such notification later than 60 days following the date of its publication.

3.
The notification  referred to under paragraphs 1 and 2 shall  contain the following information:

(a)
the   texts   of   its   export      licensing   procedures,   including   any modifications;

(b)     the products subject to each licensing procedure; (c)     for each procedure, a description of:

(i)      the process for applying for a licence;

(ii)
criteria which an applicant must meet to be eligible to seek a licence.

(d)
a contact point or points from which interested persons can obtain further information on the conditions for obtaining an export licence;

(e)
the administrative body(ies) to which an application or other relevant documentation must be submitted;

(f)
the period during which each export licensing procedure will be in effect;

(g)
if the Party intends to use a licensing procedure to administer an export quota, the overall quantity and, where practicable, value of the quota and the opening and closing dates of the quota; and

(h)
any exceptions or derogations available to the public from a licensing requirement, how to request these exceptions or derogations, and the criteria for granting them.

4.       Each  Party  shall  publish  any  applicable  export  licensing  procedures including the legal basis and a reference to the relevant official internet site. Each Party shall also publish any new export licensing procedures or any modification to its export licensing procedure, as soon as possible but in any case no later than

45 days after its adoption and at least 25 working days before its entry into force.

5.       Upon request of a Party, the other Party shall respond within 60 days to a reasonable enquiry regarding any export licensing procedures which it intends to

adopt or has adopted or maintained as well as the criteria for granting and/or the allocation of export licenses including the eligibility of persons, firms, and institutions to make such an application, the administrative body(ies) to be approached, and the list of products subject to the export licensing requirement.

6.       The Parties shall introduce and administer any export licensing procedures in accordance with:

(a) Paragraphs  1  through  9  of  Article  1  of  the  WTO  Import  Licensing

Agreement;

(b) Article 2 of the WTO Import Licensing Agreement;

(c) Article 3 of the WTO Import Licensing Agreement with the exception of its paragraph 5(a), (c), (j), (k).

To this end, the provisions referred to in subparagraphs (a), (b) and (c) of this paragraph are incorporated into and made part of this Agreement and shall apply, mutatis mutandis, between the Parties.

7.
The Parties shall ensure that all export licensing procedures are neutral in application
and   administered   in   a   fair,   equitable,   non-discriminatory  and transparent manner.

8.       The Parties shall grant export licences for an appropriate length of time which shall not be shorter than foreseen in the domestic legislation stipulating the obligation of export licences and which shall not preclude exports.

9.       Where a Party has denied an export licence application with respect to a good of the other Party, it shall, upon request of the applicant and promptly after receiving the  request, provide the  applicant  with a  written explanation of the reason(s) for the denial. The applicant shall have the right of appeal or review in accordance with the domestic legislation or procedures of the exporting Member.

10.     The  Parties  shall  only  adopt  or  maintain  automatic  export  licensing procedures as  a  condition  for exportation from its  territory in  order to  fulfill legitimate objectives after having conducted an appropriate impact assessment.

11.     The Parties shall only adopt or maintain non-automatic export licensing procedures6  in order to implement a measure that is not inconsistent with this

6                    For the purpose of this Article, "non-automatic import licensing procedures" is defined as import licensing procedures  where  approval of  the  application  is  not  granted  for  all  legal  and  natural  persons  who  fulfil  the requirements of the Party concerned for engaging in import operations involving the products subject to import licensing procedures.

Agreement, including with Article 20 [General Exception] of this Chapter.   A Party adopting non-automatic export licensing procedures shall indicate clearly the purpose being implemented through such licensing procedure.

–  ARTICLE 16: ADMINISTRATIVE FEES AND OTHER CHARGES ON IMPORTS AND EXPORTS AND FORMALITIES
–  1.   The Parties agree that fees, charges, formalities and requirements (other than import and export customs duties and measures listed in Article 3 a), b) and c)), which shall not be levied on an ad valorem basis imposed in connection with the importation and exportation of goods shall be consistent with their obligations under Article VIII of the GATT 1994 including its Notes and Supplementary Provisions.

2.
Each Party shall make available fees and charges it imposes in connection with importation or exportation through the internet or via any other officially designated medium.

–

–  3.   Neither Party shall require consular transactions, including related fees and charges, in connection with the importation of or exportation to of goods to the other Party. After three years of entry into force of this Agreement, a Party may not require consular authentication for the importation of goods covered by this Agreement.

–  ARTICLE 17: ORIGIN MARKING
– Except as otherwise provided in this Agreement, where Viet Nam applies obligatory country of origin marking requirements to non-agricultural products falling under the scope of this Chapter, Viet Nam shall accept the marking "Made in EU", or a similar marking in the local language, as fulfilling such requirements.

–  ARTICLE 18: STATE TRADING ENTERPRISES
–  1.   The Parties affirm their existing rights and obligations under GATT Article XVII, its Notes and Supplementary Provisions and the WTO Understanding on the Interpretation of Article XVII of the GATT 1994, which are hereby incorporated into and made part of this Agreement.

2.       Insofar as one of the Parties requests information of the other Party on individual cases of state trading enterprises and on their operations, including information on their bilateral trade, the requested Party shall ensure transparency

in line with the rules set out in GATT Article XVII.4 (d) on confidential information.

–  ARTICLE 19: ELIMINATION OF SECTORAL NON-TARIFF MEASURES
–  1.   The  Parties   undertake  the   commitments  on  sector-specific  non-tariff measures on goods as set out in Annexes (hereinafter referred to as “Sectoral Annexes”).

2.       Except as otherwise provided in this Agreement, 10 years from the entry into force of this Agreement and on the request of either Party, the Parties shall enter into negotiations with the aim of broadening the scope of their commitments on sector-specific non-tariff measures on goods.

–  ARTICLE 20: GENERAL EXCEPTIONS
1.        Nothing in this Chapter prevents the taking of measures in accordance with Article XX of the GATT 1994, its Notes and Supplementary Provisions, which are hereby incorporated into and made part of this Agreement.

2.       The Parties understand that before taking any measures provided for in Articles XX(i) and XX(j) of the GATT 1994, the exporting Party intending to take the measures shall supply the other Party with all relevant information.

Upon request, the Parties shall consult with a view to seeking a solution acceptable to the Parties. The Parties may agree on any means needed to put an end to the difficulties.

Where exceptional and critical circumstances requiring immediate action make prior information or examination impossible, the Party intending to take the measures may apply forthwith the precautionary measures necessary to deal with the situation and shall inform the other Party immediately thereof.

–  ARTICLE 21: COMMITTEE ON TRADE IN GOODS
1.       The Parties hereby establish a Committee on Trade in Goods, comprising representatives of each Party.

2.       The Committee shall meet once a year or  at the request of either Party or of the Trade Committee to consider any matter arising under this Chapter, Chapter

[Rules of Origin] or any other Chapter as provided under Chapter [Institutional, General and Final Provisions]
3.       The Committee shall meet alternately in the European Union or Viet Nam or at such venues and times as may be agreed by the Parties. Meetings may be held by any means of communication as mutually determined by the Parties.

4.       The Committee shall implement the following functions in accordance with Article X.2 [Specialised Committees] of Chapter [Institutional, General and Final Provisions]:

(a)     reviewing and monitoring the implementation and operation of the

Chapters referred to in paragraph 2;

(b)     identifying and recommending measures to resolve any difference that may arise, and to promote and facilitate improved market access, including any acceleration of tariff commitments under Article 3.4;

(c)     recommending  the  Trade  Committee     to  establish  any  working groups, as it deems necessary; and

(d)     undertaking any  additional  work  that  the  Trade  Committee    may assign.]

(e)     propose  decisions  to  be  adopted  by  the  Trade  Committee  for amending the list of fragrant rice varieties, included in the Annex 2 - [x], Elimination of Customs duties, section B point 13 c).

ANNEX [X]
REDUCTION AND/OR ELIMINATION OF CUSTOMS DUTIES
ANNEX [XX]
–  SCHEDULE
EXPORT DUTIES, TAXES OR OTHER CHARGES
ANNEX [Y]
a)  measures of Viet Nam governing the importation of the following goods:
	Description

	Right-hand steering vehicles (including their components and those modified to left-hand drive ones prior to importation into Viet Nam), except for specialized right-hand steering vehicles operating in small areas such as cranes, trench and canal digging machines,

garbage trucks, road sweepers, road construction trucks, airport passenger transportation buses, fork-lifts used at warehouses and ports.

	Used consumer goods, comprising:

-   Textiles and clothes; footwear;

-
Electronic goods (including printers, fax machines, laptops of more than 3 years since the date of manufacture, disk drivers);

-   Refrigerating equipment and products;

-   Household electric goods;

-   Medical apparatus;

-   Furniture;

-
Household goods made from porcelain, clay, glass, metal, resin, rubber, plastic, and other materials.

	Used vehicles and spare parts, including:

-  Used motor-vehicles of more than 5 years since the date of manufacture;

-   Used machines, structures, inner tires, tires, accessories, motors of automobiles, tractors,

2-wheel and 3-weel motorbikes;

-
Internal combustion engines and machines with internal combustion engines having capacity below 30 CV

-   Bicycles, 2-wheel and 3-wheel vehicles;

	Asbestos products and materials under amphibole group.

	All types of specialized coding machines and cipher software programs used in the sector of protection of state secrets.


b)  measures of Viet Nam governing the exportation of the following goods:

Description

Round timber and sawn timber produced from domestic natural forests; wooden products (except handicrafts; those produced from cultivated forest’s wood, from imported wood and from artificial pallet).

All types of specialized coding machines and cipher software programs used in the sector of protection of state secrets.

ANNEX [Z]
GOODS EXCLUDED FROM THE DEFINITION OF THE REMANUFACTURED GOODS
	AHTN 2012
	Discription AHTN 2012

	Chapter 84
	

	8414.51
	- - Table, floor, wall, window, ceiling or roof fans, with a self-contained electric

motor of an output not exceeding 125W:

	8414.59
	- - Other:

	84.15
	Air conditioning machines, comprising a motor-driven fan and elements for changing the temperature and humidity, including those machines in which the

humidity cannot be separately regulated.

	84.18 (ex

8418.50,8418.61,8418.69,

8418.91)
	Refrigerators, freezers and other refrigerating or freezing equipment, electric or

other; heat pumps other than air conditioning machines of heading 84.15.

	8419.11.10
	- - - Household type

	8419.19.10
	- - - Household type

	8421.12.00
	- - Clothes-dryers

	8421.21.11
	- - - - Filtering machinery and apparatus for domestic use

	8421.91
	- - Of centrifuges, including centrifugal dryers:

	8422.11.00
	- - Of the household type

	8422.90.10
	- - Of machines of subheading 8422.11

	84.43
	Printing machinery used for printing by means of plates, cylinders and other

printing components of heading 84.42; other printers, copying machines and facsimile machines, whether or not combined; parts and accessories thereof.

	84.50 (ex 8450.20)
	Household or laundry-type washing machines, including machines which both

wash and dry.

	8451.30.10
	- - Single roller type domestic ironing machines

	8452.10.00
	- Sewing machines of the household type

	84.71 (ex 8471.50,

8471.60, 8471.70,

8471.80, 8471.90)
	Industrial or laboratory furnaces and ovens, including incinerators, non-electric.

	8508.11.00
	- - Of a power not exceeding 1,500 W and having a dust bag or other receptacle capacity not exceeding 20 l

	8508.19.10
	- - - Of a kind suitable for domestic use

	8508.70.10
	- - Of vacuum cleaners of subheading 8508.11.00 or 8508.19.10

	85.09
	Electro-mechanical domestic appliances, with self-contained electric motor, other than vacuum cleaners of heading 85.08.

	85.10
	Shavers, hair clippers and hair-removing appliances, with self-contained

electric motor.

	85.16
	Electric instantaneous or storage water heaters and immersion heaters; electric

space heating apparatus and soil heating apparatus; electro-thermic hair- dressing apparatus (for example, hair dryers, hair curlers, curling tong heaters) and hand dryers; electric smoothing irons; other electro-thermic appliances of a kind used for domestic purposes; electric heating resistors, other than those of heading 85.45.


	85.17 (ex 8517.61,

8517.62, 8517.70)
	Telephone sets, including telephones for cellular networks or for other wireless networks; other apparatus for the transmission or reception of voice, images or

other data including apparatus for communication in a wired or wireless

networks (such as a local or wide area network), other than transmission or reception apparatus of heading 84.43, 85.25, 85.27 or 85.28.

	85.18 (ex 8518.10,

8518.29)
	Microphones and stands therefor; loudspeakers, whether or not mounted in

their enclosures; headphones and earphones, whether or not combined with a microphone, and sets consisting of a microphone and one or more loudspeakers; audio-frequency electric amplifiers; electric sound amplifier sets.

	85.19 (ex 8519.20,

8519.50, 8519.89)
	Sound recording or reproducing apparatus.

	85.21
	Video recording or reproducing apparatus, whether or not incorporating a video

tuner.

	85.22
	Parts and accessories suitable for use solely or principally with the apparatus of heading 85.19 or 85.21.

	85.25
	Transmission apparatus for radio-broadcasting or television, whether or not incorporating reception apparatus or sound recording or reproducing

apparatus; television cameras, digital cameras and video camera recorders.

	8525.80
	- Television cameras, digital cameras and video camera recorders:

	85.27
	Reception apparatus for radio-broadcasting, whether or not combined, in the same housing, with sound recording or reproducing apparatus or a clock.

	8528.72
	- - Other, colour:

	8528.73.00
	- - Other, monochrome

	85.29
	Parts suitable for use solely or principally with the apparatus of headings 85.25

to 85.28.

	85.39 (ex 8539.10,

8539.21, 8539.41,

8539.49, 8539.90)
	Electric filament or discharge lamps, including sealed beam lamp units and ultra-violet or infra-red lamps; arc-lamps.

	87.02
	Motor Vehicles for the transport of ten or more persons, including the driver.

	87.03
	Motor cars and other motor vehicles principally designed for the transport of persons (other than those of heading 8702), including station wagons and

racing cars.

	87.04
	Motor vehicles for the transport of goods.
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ANNEX
PHARMACEUTICAL PRODUCTS AND MEDICAL DEVICES
Article 1
General Provisions
The Parties confirm their shared objectives and principles of:

(a)
eliminating and preventing non-tariff barriers to bilateral trade based on principles of openness, non-discrimination and transparency;

(b)
using international standards, practices and guidelines developed within the framework of relevant international organisations as a basis for their technical regulations.

Article 2
International Standards
The Parties will use international standards, practices and guidelines for pharmaceutical  products  or  medical  devices,  including  those  developed  the World Health Organisation (WHO), the Organisation for Economic Cooperation Development (OECD), the International Conference on Harmonization (ICH)1 and the Pharmaceutical Inspection Convention and Pharmaceutical Inspection Co-operation Scheme (PIC/S) for pharmaceutical products and the International Medical Device Regulators Forum (IMDRF) for medical devices as a basis for their technical regulations, except in those cases, duly substantiated on the basis

of scientific and technical information, when such international standards, practices or guidelines would be ineffective or inappropriate for the fulfilment of the legitimate objectives pursued.2
Article 3
Transparency
1.       Each   Party   shall   ensure   that   its   laws,   regulations,   procedures, administrative rulings and implementing guidelines of general application (hereinafter referred to as "rules") regarding any matter related to the pricing, reimbursement or regulation of pharmaceutical products or medical devices are

1
With a view to implement this provision Vietnam commits to amending its legislation in order to abolish the requirement of a minimum period of existing authorisation in the territory of the EU, prior to the submission of a request for a marketing approval in Vietnam, and any extra requirements related to clinical studies going beyond those stipulated in international practices (in particular ICH guidelines).

2                    For  Vietnam,  the  standards,  practices  and  guidelines  of  the  ASEAN  Consultative  Committee  on

Standards and Quality (ACCSQ) are also a basis for scientific and technical regulations.

promptly published or otherwise made available at an early appropriate stage, in such a manner as to enable interested parties to become acquainted with them.

2.       In accordance with domestic law, each Party shall, to the extent possible: (a)     make publicly available in advance any such rules that it proposes to

adopt or significantly amend;

(b)
provide reasonable opportunities for interested persons to make comments on any such proposed rules, allowing, in particular, a reasonable period of time for consultation and;

(c)
address  in  writing,  including  by  means  of  electronic  communication, significant and substantive issues raised in written comments received from interested persons during the comment period.

3.       Whenever possible, each Party shall allow a reasonable interval between the publication of any such rules and their entry into force.

4.
To  the  extent  that  an  authority  established by  a  Party  to  operate  or administer its health care programmes introduce or operate procedures for the listing, pricing and / or reimbursement of pharmaceutical products, the Party shall:

(a)
ensure that all criteria, methodologies, rules and procedures, including guidelines and other implementing measures, that apply to the listing, pricing and/or reimbursement of pharmaceutical products, including those used,  if  any,  to  determine  comparator  products,  are  transparent, fair, reasonable and non-discriminatory, and are disclosed to the legal right holder of a product promptly upon request;

(b)
ensure that decisions on all requests and applications for the pricing or approval of pharmaceutical products for reimbursement are adopted and communicated within a reasonable and specified period from the date of their receipt;

(c)
provide the legal right holder of a product with timely and meaningful opportunities to provide comments at relevant points in the pricing and reimbursement  decision-making  processes,  without  prejudice  to  the Parties' laws on confidentiality;

(d)
in case of a negative decision on listing, pricing and/or reimbursement, provide the legal right holder of a product with a statement of reasons, based upon objective and verifiable criteria, that is sufficiently detailed to understand the basis of the decision, including the criteria applied and, if appropriate, any expert opinions or recommendations on which the decision is based. In addition, this right holder shall be informed of any remedies available to him under the laws in force and of the time limits allowed for applying for such remedies.

Article 4
Origin marking
For pharmaceutical products, Viet Nam may apply obligatory country of origin marking requirements at Member State’s level. However, Viet Nam is encouraged to  consider to  accept  the  marking  “Made  in  EU”  or  a  similar marking in the local language as fulfilling such requirements.

Article 5
Definitions
For the purposes of this Annex:

Pharmaceutical/Medicinal products3 means any substance or combination of substances which may be administered to human beings with a view to making a medical diagnosis, to treating or preventing diseases or to restoring, correcting or modifying physiological functions or structures.   Pharmaceutical products include,
for   example,   chemical   drugs,   biologics/   biologicals   (vaccines, (anti)toxins,
blood   components,   blood   derived   products),   herbal   drugs, radiopharmaceuticals, recombinant products. When the following products are regulated as pharmaceutical products by both Parties, gene therapy products, cell therapy products or tissue engineered products will also fall under this Annex.

Medical device4 means any product fulfilling the definition of medical device and in vitro medical diagnostic medical device as stipulated in Final Document GHTF/SG1/N071:2012 by the International Medical Device Regulators Forum (GHTF/IMDRF).

3                    This definition is without prejudice to the Vietnamese law on pharmacy and EC Directive 2001/83/EC.
4                    For Vietnam, this definition is without prejudice to the Vietnamese legislation on medical devices.

ANNEX
MOTOR VEHICLES AND MOTOR VEHICLES' PARTS
Article 1
General Provisions
1.
This Annex shall apply to motor vehicles in UNECE vehicle regulations' category M1 as well as parts and equipment regulated in UNECE regulations applying to UNECE vehicle category M1, originating in the Parties and falling in particular under HS Chapters 40, 84, 85, 87 and 94 of HS 2012. Where an UNECE Regulation applicable to M1 vehicles also regulates parts and equipment of UNECE vehicle regulations' categories M2 and N3, these parts and equipment originating in the Parties shall also be covered by this Annex. All these products are hereinafter referred to as “products covered by this Annex”.

Motor vehicles, parts and equipment are  to be understood as defined under the UNECE 1958 Agreement and its Regulations. For the purposes of this Annex, "originating" means qualifying under the rules of origin set out in [Chapter on Rules of Origin].

2.
With regard to the products covered by this Annex, the Parties confirm the following shared objectives and principles:

(a)     eliminating and preventing non-tariff barriers to bilateral trade;

(b)
promoting compatibility and convergence of  regulations based on international standards;

(c)
promoting recognition of approvals based in particular on approval schemes applied under the UNECE 1958 Agreement ”Concerning the Adoption of Uniform Technical Prescriptions for Wheeled Vehicles, Equipment and Parts which can be Fitted and/or be Used on
Wheeled   Vehicles   and   the   Conditions   for   Reciprocal Recognition of Approvals Granted on the Basis of these Prescriptions” administered by the World Forum for Harmonization of Vehicle Regulations (hereinafter referred to as the  "WP.29") within the framework of the United Nations Economic Commission for Europe (hereinafter referred to as “UNECE”);

(d)
establishing competitive market conditions based on principles of openness, non-discrimination and transparency;

(e)
securing   the   protection   of   human   health,      safety   and   the environment; and

(f)
enhancing  cooperation  to  foster  continued  mutually  beneficial development in trade.

Article 2
International Standards
1.
The Parties recognize that the UNECE Regulations of WP.29 are the relevant international standards for the products covered by this Annex.

2.
Vietnam  is  encouraged  to  become  a  signatory  of  the  Agreement Concerning the Adoption of Uniform Technical Prescriptions for Wheeled Vehicles, Equipment and Parts which can be Fitted and/or be Used on Wheeled Vehicles and the Conditions for Reciprocal Recognition of Approvals Granted on the Basis of these Prescriptions (UNECE 1958

Agreement).

3.
The Parties shall recognize technical requirements of UNECE Regulations as providing a sufficient level of protection for ensuring road safety or the protection of the environment or public health in the area regulated by such UNECE Regulation. The Parties shall not stipulate any further technical requirements in the area regulated by such UNECE Regulation.
Article 3
Regulatory Convergence
	1.
	(a)
	The Parties shall at any time refrain from introducing any new

	
	domestic technical regulation, markings and conformity assessment

	
	procedures  diverging  from  technical  requirements  of  UNECE

	
	Regulations in areas covered by such Regulations, or where the

	
	completion  of  such  Regulations  is  imminent,  unless  there  are

	
	substantiated reasons, based on scientific or technical information,

	
	why  a  specific  technical  requirement  of  UNECE  Regulation  is

	
	ineffective   or  inappropriate  for  ensuring  road  safety  or  the

	
	protection of the environment or public health.


(b)
A Party which introduces a new domestic technical regulation as referred to in subparagraph (a) shall, upon request from the other Party, identify the parts of the domestic technical regulation, markings

and     conformity     assessment    procedures    which substantially deviate from the relevant technical requirements, markings
and   conformity   assessment  procedures  of   UNECE Regulations and provide due justification as to the reasons for the deviation.

2.
Insofar  as  a  Party  has  introduced  and  maintains,  in  accordance  with paragraph 1, domestic technical regulations that diverge from existing technical requirements, markings and conformity assessment procedures of UNECE Regulations, that Party shall review these domestic technical regulations at regular intervals, not exceeding five years, with a view to increasing their convergence to the relevant technical requirements, markings and conformity assessment procedures of UNECE Regulations. When reviewing their domestic technical regulations, the Parties shall consider whether the circumstances that gave rise to the divergence still exist. The outcome of these reviews, including scientific and technical information used, shall be notified to the other Party upon request.

Article 4
Market Access
1.
The  Parties  shall  accept  on  its  market  as  compliant  with  its  domestic technical requirements and conformity assessment procedures, without further testing or marking requirements to verify or attest compliance with requirements in the area regulated by the relevant UNECE Regulations, products covered by this Annex and which are covered by a valid UNECE type-approval certificate.
2.1.
In  the  case  of  parts  and  equipment, the  product  to  be  imported shall normally be accompanied by the relevant UNECE type approval certificate. The importing Party shall endeavor to consider a valid UNECE type approval marking affixed to a product as sufficient proof of the existence of a valid type approval certificate.
2.2.    When Viet Nam is a Contracting Party to the 1958 Agreement, it shall accept, according to the principles and procedures of the above-mentioned Agreement, a valid UNECE type approval marking affixed to a product covered by this Annex as sufficient proof of the existence of a valid type
approval certificate where such UNECE marking is prescribed explicitly by the relevant UNECE Regulations to which the EU has acceded.
2.3.
When Vietnam is a Contracting Party to the 1958 Agreement, the EU shall accept a valid UNECE type approval issued by a Vietnamese type approval authority according to the rights and obligations under the 1958 Agreement.
3.1.    For whole vehicles of UNECE vehicle category M1,1 Vietnam shall accept on its  market as compliant with its  domestic technical  regulations and conformity assessment procedures, without further testing or marking requirements to verify or attest compliance with domestic technical requirements, such new whole vehicles covered by this category for which a valid UNECE International Whole Vehicle Type Approval has been issued by an EU type approval authority according to the principles and procedures of the 1958 Agreement. At the first importation of a vehicle type, the product to be imported shall be accompanied by the relevant UNECE type approval certificate.
3.2.    After 5 years from the date of entry into force of this Agreement, for a following period of 7 years, Vietnam shall accept a valid whole vehicle EC Certificate of Conformity. At the first importation of a vehicle type, the product to be imported shall be accompanied by the relevant EC type approval certificate. Such an EC Certificate of Conformity shall be considered as sufficient proof for the purposes of paragraph 3.1. When such UNECE International Whole Vehicle Type Approval is available for M1 vehicles, Vietnam shall notify the European Union whether it wishes to continue accepting valid whole vehicle EC Certificates of Conformity together with the UNECE International Whole Vehicle Type Approval of a specific vehicle category.
3.3.
When Vietnam is a Contracting Party to the 1958 Agreement and is a signatory of the UNECE International Whole Vehicle Type Approval, the EU  shall  accept  a  valid  UNECE  International  Whole  Vehicle  Type Approval issued by a Vietnamese type approval authority according to the rights and obligations under the 1958 Agreement.
4.1.
Every month or at the latest when notifying it to the UNECE, the competent authorities of each Party, which is a signatory to the 1958 Agreement, shall send to the competent authorities of the other Party a list of the wheeled vehicle, equipment or parts, approvals of which it has refused to grant or has withdrawn during the preceding period; in addition, on receiving a request from the competent authority of the other Party, it shall send forthwith to
1                    This includes pick-up vehicles classified in M1.

that competent authority a copy of all relevant information on which it based its decision to grant, refuse to grant, or to withdraw an approval of a whole vehicle or an approval of equipment or parts to the relevant UNECE Regulation.
4.2.
Should the  competent authorities of the  Parties find that  certain  motor vehicles, equipment or parts bearing approval marks issued under UNECE Regulations,  or  EC  laws  and  regulations  for  whole  vehicles  when applicable, by a type approval authority of the other Party do not conform to the approved type, they shall advise the competent authorities of the other Party which issued the approval. That Party shall take the necessary steps to bring these products of its manufacturers into conformity with the approved types and shall advise the other Party applying the Regulation through type approval of the steps it has taken, which may include, if necessary, the withdrawal of approval. Where there might be a threat to road safety or to the environment, the Party which issued the approval and after receiving the information about the non-conformity to the approved type(s) shall inform thereof the other Party about the situation. The Parties may prohibit the sale and use of such motor vehicles, equipment or parts.
In such cases and upon request from one of the Parties, the other Party shall send a copy of all relevant information upon which the approval has been granted.
5.
The competent authorities of each Party may verify by random sampling in accordance with its domestic legislation that the products comply with the relevant
domestic   technical   requirements   attested   by   an   UNECE International Whole Vehicle Type Approval certificate or, as applicable, an EC type approval certificate in the case of whole vehicles, and an UNECE type-approval certificate showing compliance with the relevant UNECE Regulations in the case of parts and equipment. Each Party may require the supplier  to  withdraw  a  product  from  its  market  in  case  the  product concerned does not comply with those regulations and requirements.
Article 5
Products with New Technologies or New Features
1.
Subject to the laws of each Party, neither Party shall unduly delay the placing on its market of parts and equipment covered by this Annex on the  ground that  the  product incorporates a  new technology or a  new feature.

2.
When a Party decides to refuse the placing on its market or requires the withdrawal from its market of parts and equipment of the other Party covered  by  this  Annex  on  the  ground  that  it  incorporates  a  new technology or a new feature creating a risk for human health, safety or the environment, it shall immediately notify this decision and its reasoning to the economic operators concerned.

Article 6
Other Measures Restricting Trade
Each Party shall refrain from nullifying or impairing the market access benefits accruing to the other Party under this Annex through other regulatory measures specific to the sector covered by this Annex. This is without prejudice to the right to adopt measures necessary for road safety, the protection of the environment or public health and the prevention of deceptive practices provided such measures are based on substantiated scientific or technical information.

Article 7
Joint Cooperation
1.
In the Committee on Trade in Goods, the Parties shall cooperate and exchange information on any issues relevant for the implementation of this Annex.

2.
Pursuant  to  the  [Chapter  on  Cooperation  and  Capacity  Building],  upon request, a Party shall give appropriate consideration to proposals that the other Party makes for co-operation under the terms of this Annex. This cooperation shall be undertaken, inter alia, through dialogue in appropriate channels, joint projects, technical assistance and capacity-building programmes on technical regulations and conformity assessment procedures, as mutually agreed.
Subject to the [Chapter on Cooperation and Capacity Building], cooperation shall focus on building up technical capacity with regard to enhancing testing competence and procedures for acceptance of type approvals.   Cooperation may include such forms as training, internships or exchange of experiences for officials of the Vietnamese Type Approval Authority in EU Type Approval Authorities or similar projects.
Article 8
Implementation
1.
The Parties agree to establish a Working Group on Motor Vehicles and Parts under the Trade in Goods Committee in order to facilitate the implementation of this Annex.

2.
The Working Group shall monitor the effective implementation of, and may consider any matter relating to this Annex. The two Parties shall establish contact points for effective communication.

3.
Unless otherwise specified, this Annex shall come into effect after 3 years from the date of entry into force of this Agreement.

4.
Upon request of a Party, but not before 10 years from the date of entry into force of this Agreement, the Parties may convene to review this annex, including a discussion on the coverage of UNECE categories L, M and N.

CHAPTER Y: TRADE REMEDIES
SECTION X:   ANTI-DUMPING AND COUNTERVAILING DUTIES
Article 1:   General Provisions
1.   The Parties affirm their rights and obligations arising from Article VI of GATT 1994, the WTO Agreement on Implementation of Article VI of the GATT 1994, and from the WTO Agreement on Subsidies and Countervailing Measures.

2.   The Parties, recognizing that anti-dumping and countervailing measures can be abused to obstruct trade, agree that:

(i)  trade remedies  should be  used  in full  compliance  with  the  relevant WTO

requirements and should be based on a fair and transparent system; and

(ii) careful consideration should  be  given  to the interests  of the  Party against whom such measure is to be imposed.

3.   For the purpose of this Section, origin shall be determined in accordance with Article 1 of the WTO Agreement on Rules of Origin.

Article 2:   Transparency
1. Both Parties agree that trade remedies should be used in full compliance with the relevant

WTO requirements and should be based on a fair and transparent system.

2. Both Parties shall ensure, immediately after any imposition of provisional measures and in any case before final determination is made, full and meaningful disclosure of all essential facts and considerations which form the basis for the decision to apply measures. This is without prejudice to Article 6.5 of the WTO Agreement on Implementation of Article VI of GATT 1994 and Article 12.4 of the WTO Agreement on Subsidies and Countervailing Measures. Disclosures shall be made in writing, and allow interested parties sufficient time to make their comments.

3. Provided it does not unnecessarily delay the conduct of the investigation, each interested party shall be granted the possibility to be heard in order to express their views during trade remedies investigations.

Article 3:   Consideration of Public Interest
Anti-dumping or countervailing measures may not be applied by a Party where, on the basis of the information made available during the investigation, it can clearly be concluded that it is not in the public interest to apply such measures. Public interest shall take into account the situation of the domestic industry, importers and their representative associations, representative users and representative consumer organizations, to the extent they have provided relevant information to the investigating authorities.

Article 4:          Lesser duty rule
Should a Party decide to impose any anti-dumping or countervailing duty, that party shall endeavor to ensure that the amount of such duty shall not exceed the margin of dumping or countervailable subsidy, and it should be less than the margin if such lesser duty would be adequate to remove the injury to the domestic industry.

Article 5:   Exclusion from mediation and bilateral dispute settlement mechanism
The provisions of this Section shall not be subject to the Mediation and Dispute Settlement provisions of this Agreement.

SECTION XX: GLOBAL SAFEGUARD MEASURES
Article 1:   General provisions
1.   Each Party retains its rights and obligations under Article XIX of GATT 1994, the

WTO Agreement on Safeguards and Article 5 of the WTO Agreement on Agriculture.

2.  No Party shall apply with respect to the same good at the same time:

(i)  a bilateral safeguard measure under section XY of this Agreement; and

(ii) a measure under Article XIX of GATT 1994 and the Safeguards Agreement.

3.   For the purpose of this Section, origin shall be determined in accordance with Article 1 of the WTO Agreement on Rules of Origin.

Article 2:   Transparency
1. Notwithstanding Article 1, at the request of the other Party and provided the latter has a substantial  interest,  once  a  global  safeguard  investigation  has  been  initiated,  the  Party initiating that safeguard investigation or intending to take safeguard measures shall provide immediately ad hoc written notification of all pertinent information leading to the initiation of a global safeguard investigation and, as the case may be, the proposal to impose the global safeguard measures including on the provisional findings, where relevant. This is without prejudice to Article 3.2 of the WTO Agreement on Safeguards.

2. When imposing safeguard measures, the Parties shall endeavour to impose them in a way that least affects bilateral trade.

3. For the purpose of paragraph 2, if one Party considers that the legal requirements are met for  the  imposition  of  definitive  safeguard  measures,  the  Party  intending  to  apply  such measures shall notify the other Party and give the possibility to hold bi-lateral consultations. If no satisfactory solution has been reached within 30 days of the notification, the importing Party may adopt the definitive safeguard measures. The possibility for consultations should also be offered to the other Party in order to exchange views on the information referred to in paragraph 1.

Article 3:   Exclusion from mediation and bilateral dispute settlement mechanism
The provisions of this Section referring to WTO rights and obligations shall not be subject to the Mediation and Dispute Settlement provisions of this Agreement.

SECTION XY: BILATERAL SAFEGUARD CLAUSE
Article 1
Application of a Bilateral Safeguard Measure
1.
If, as a result of the reduction or elimination of a customs duty under this Agreement, any good originating in the territory of a Party is being imported into the territory of the other Party in such increased quantities, in absolute terms or relative to domestic production, and under such conditions as to cause or threaten to cause serious injury to a domestic industry producing like or directly competitive goods, the importing Party may adopt measures provided for in paragraph 2 in accordance with the conditions and procedures laid down in this Section during the transition period only, except as otherwise provided under Article 2.5.(c) of this Section.

2.          The importing Party may take a bilateral safeguard measure which:

(a)       suspends further reduction of the rate of customs duty on the good concerned provided for under this Agreement; or

(b)
increases the rate of customs duty on the good to a level which does not exceed the lesser of:

(i)
the MFN applied rate of customs duty on the good in effect at the time the measure is taken; or

(ii)       the  base  rate  of  customs  duty  specified  in  the  Schedules  included  in Annex XX (Tariff Reduction/Elimination Schedules) pursuant to Article XX (Reduction and/or Elimination of Customs Duties on Imports).

Article 2
Conditions and Limitations
1.   A Party shall notify the other Party in writing of the initiation of an investigation described in paragraph 2 and consult with the other Party as far in advance of applying a bilateral safeguard measure as practicable, with a view to reviewing the information arising from the investigation and exchanging views on the measure.

2.   A Party shall apply a bilateral safeguard measure only following an investigation by its competent authorities in accordance with Articles 3 and 4.2(c) of the Agreement on Safeguards contained in Annex 1A to the WTO Agreement (hereinafter referred to as the  “Agreement  on  Safeguards”)  and  to  this  end,  Articles  3  and  4.2(c)  of  the Agreement on Safeguards are incorporated into and made part of this Agreement, mutatis mutandis.

3. In the investigation described in paragraph 2, the Party shall comply with the requirements of Article 4.2(a) of the Agreement on Safeguards and to this end, Article

4.2(a) of the Agreement on Safeguards is incorporated into and made part of this

Agreement, mutatis mutandis.

4.   Each Party shall ensure that its competent authorities complete any such investigation within one year of its date of initiation.

5.   Neither Party may apply a bilateral safeguard measure:

(a)       except to the extent, and for such time, as may be necessary to prevent or remedy serious injury and to facilitate adjustment;

(b)
for a period exceeding two years, except that the period may be extended by up to two years if the competent authorities of the importing Party determine, in conformity with the procedures specified in this Article, that the measure continues to be necessary to prevent or remedy serious injury and to facilitate adjustment and that there is evidence that the industry is adjusting, provided that the total period of application of a safeguard measure, including the period of initial application and any extension thereof, shall not exceed four years; or

(c)       beyond the expiration of the transition period, except with the consent of the other Party.

6.   In  order  to  facilitate  adjustment  in  a  situation  where  the  expected  duration  of  a safeguard  measure  is  over  two  years,  the  Party  applying  the  measure  shall progressively liberalize it at regular intervals during the period of application.

7.   When a Party terminates a bilateral safeguard measure, the rate of customs duty shall be the rate that, according to its Schedule included in Annex XX (Tariff Reduction/Elimination Schedules), would have been in effect but for the measure.

Article 3
Provisional Measures
In critical circumstances where delay would cause damage that would be difficult to repair, a Party may apply a bilateral safeguard measure on a provisional basis pursuant to a preliminary determination that there is clear evidence that imports of an originating good from the other Party have increased as the result of the reduction or elimination of a customs duty under this Agreement, and such imports cause serious injury, or threat thereof, to the domestic industry. The duration of any provisional measure shall not exceed 200 days, during which time the Party shall comply with the requirements of Articles 2.2 and 2.3. The Party shall promptly refund any tariff increases if the investigation described in Article 2.2 does not result in a finding that the requirements of Article 1.1 are met. The duration of any provisional measure shall be counted as part of the period prescribed by Article 2.5(b).

Article 4
Compensation
1.   A Party applying a bilateral safeguard measure shall consult with the other Party in order to mutually agree on appropriate trade liberalising compensation in the form of concessions having substantially equivalent trade effects or equivalent to the value of the additional duties expected to result from the safeguard measure. The Party shall provide  an  opportunity  for  such  consultations  no  later  than  30  days  after  the application of the bilateral safeguard measure.

2.   If  the  consultations  under  paragraph  1  do  not  result  in  an  agreement  on  trade liberalising  compensation  within  30  days  after  the  consultations  begin,  the  Party whose goods are subject to the safeguard measure may suspend the application of concessions with respect to originating goods of the applying Party that have trade effects substantially equivalent to the safeguard measure. The applying Party’s obligation to provide compensation and the other Party’s right to suspend concessions under this paragraph shall terminate on the date the safeguard measure terminates.

3.   The right of suspension referred to in paragraph 2 shall not be exercised for the first 24 months during which a bilateral safeguard measure is in effect, provided that the safeguard measure conforms to the provisions of this Agreement.

Article 5
Definitions
For the purposes of this Section:

domestic industry shall be understood in accordance with Article 4.1(c) of the Agreement on Safeguards. To this end, Article 4.1(c) is incorporated into and made part of this Agreement, mutatis mutandis;
serious injury and threat of serious injury shall be understood in accordance with Article

4.1(a) and (b) of the Agreement on Safeguards. To this end, Article 4.1(a) and (b) is incorporated into and made part of this Agreement, mutatis mutandis; and

transition  period  means  a  period  for  a  good  from the  date  of  entry  into  force  of  this

Agreement until 10 years from the entry into force of this Agreement.

Article 6
Use of the English language
In order to ensure the maximum efficiency for the application of the trade remedies rules under these Sections, the investigating authorities of the Parties shall use the English language as a basis for communications and documents exchanged in the context of trade remedies investigations between the Parties.
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TITLE I GENERAL PROVISIONS

Article 1
Definitions
For the purposes of this Protocol:

(a)     "manufacture" means any kind of working or processing, manufacturing, producing, processing or assembling goods;

(b)
"material" means any ingredient, raw material, component or part, etc., used in the manufacture of the product;

(c)     "product" means the product being manufactured, even if it is intended for later use in another manufacturing operation;

(d)    "good" means both  a material and a product;

(e)     "customs value" means the value as determined in accordance with the 1994 Agreement on  implementation  of  Article VII  of  the  General  Agreement  on  Tariffs  and  Trade (WTO Agreement on customs valuation);

(f)     “value of materials” means the customs value at the time of importation of the non- originating materials used, or, if this is not known and cannot be ascertained, the first ascertainable price paid for the materials in the European Union or in Vietnam;

(g)    "ex-works price" means the price paid for the product ex works to the manufacturer in whose undertaking the last working or processing is carried out, provided that the price includes the value of all the materials used and all other costs related to its production, minus any internal taxes which are, or may be, repaid when the product obtained is exported.

Where the actual price paid does not reflect all costs related to the manufacturing of the product which are actually incurred in the European Union or in Vietnam, the ex-works price means the sum of all those costs, minus any internal taxes which are, or may be, repaid when the product obtained is exported;

Where the last working or processing has been subcontracted to a manufacturer, the term ‘manufacturer’ referred to in the first paragraph may refer to the enterprise that has employed the subcontractor.

(h)
“chapters” and “headings” and “subheadings” mean the chapters, the headings (four digit codes) and sub-headings (six digit codes) used in the nomenclature which makes up the Harmonized Commodity Description and Coding System, referred to in this Protocol as “the Harmonized System” or “HS”;

(i)     “classified”  refers  to  the  classification  of  a  product  or  material  under  a  particular

chapter, heading, or sub-heading of the Harmonized System;

(j)
“consignment” means products which are either sent simultaneously from one exporter to one consignee or covered by a single transport document covering their shipment from the exporter to the consignee or, in the absence of such a document, by a single invoice;

(k)    “territories” includes territorial seas;

(l)     “Party” refers to the Union or Vietnam;

(m)   ‘fungible materials’ means materials that are of the same kind and commercial quality, with the same technical and physical characteristics, and which cannot be distinguished from one another once they are incorporated into the finished product;

(n)    “originating goods or originating materials” means goods or materials that qualify as originating in accordance with the provisions of this Protocol;

(o)
“non-originating goods or non-originating materials” means goods or materials that do not qualify as originating under this Protocol;

(p)
“exporter” means a person located in the exporting Party who is exporting the goods to the other Party and who is able to prove the origin of the exported goods, whether or not he is the manufacturer and whether or not he himself carries out the export formalities.

TITLE II

DEFINITION OF THE CONCEPT OF “ORIGINATING PRODUCTS”

Article 2
General requirements
For the purpose of implementing this Agreement, the following products shall be considered as originating in a Party:

(a)  products wholly obtained in a Party within the meaning of Article 4;

(b)  products obtained in a Party incorporating materials which have not been wholly obtained there, provided that such materials have undergone sufficient working or processing in the Party concerned within the meaning of Article 5.

Article 3
Cumulation of origin
1.         Notwithstanding Article 2, products shall be considered as originating in the exporting Party if such products are obtained there by incorporating materials originating in the other Party, provided that the working or processing carried out in the exporting Party goes beyond the operations referred to in Article 6.

2.        Materials listed in Annex III originating in an ASEAN country which is applying with the Union a preferential agreement in accordance with Article XXIV of the GATT 1994, shall be considered as materials originating in Vietnam when further processed or incorporated into one of the products listed in Annex IV.

3.        For the purposes of paragraph  2, the origin of the  materials shall be determined according to the rules of origin applicable in the framework of the Union's  preferential agreements with those countries.

4.        For the purposes of paragraph 2, the originating status of materials exported from one of the ASEAN countries to Vietnam to be used in further working or processing shall

be established by a proof of origin as if these materials were exported directly to the

Union.

5.        The cumulation provided for in paragraphs 2 to 4 shall only apply provided that:

(a)       the ASEAN countries involved in the acquisition of the originating status have undertaken to:

(i)        comply or ensure compliance with this Protocol; and

(ii)       provide  the  administrative  cooperation  necessary  to ensure the correct implementation of this Protocol both with regard to the Union and among themselves;

(b)       the undertakings referred to in subparagraph (a) have been notified to the

Union;

(c)       the tariff duty applicable by the Union to the products in Annex IV obtained in Vietnam by use of such cumulation is higher or the same than the duty applicable by the Union to the same product originating in the ASEAN country involved in the cumulation.

6.        Proofs of origin issued by application of paragraph 2 shall bear the following entry:

“Application of Article 3(2) of the Protocol of the EU-Vietnam FTA”.

7.        Fabrics originating in the Republic of Korea shall be considered as originating in Vietnam when further processed or incorporated into one of the products listed in Annex V obtained there, provided that they have undergone working or processing in Vietnam which goes beyond the operations referred to in Article 6.

8.        For  the  purposes  of  paragraph  7,  the  origin  of  the  fabrics  shall  be  determined according to the rules of origin applicable in the framework of the Union's preferential agreement with the Republic of Korea except for the rules set out in Annex II(a) to the Protocol concerning the definition of originating products and methods of administrative cooperation.

9.        For the purposes of paragraphs 7, the originating status of the fabrics exported from the Republic of Korea to Vietnam to be used in further working or processing shall be established by a proof of origin as if these fabrics were exported directly from the Republic of Korea to the Union.

10.      The cumulation provided for in paragraphs 7 to 9 shall only apply provided that:

(a)        the Republic of Korea is applying with the Union a preferential agreement in accordance with Article XXIV of the GATT 1994;

(b)       the Republic of Korea and Vietnam have undertaken and jointly notified to the

Union their undertaking:

-

(i) to comply or ensure compliance with the cumulation provided for by this provision, and

-

(ii) to provide the administrative cooperation necessary to ensure the correct implementation of this Protocol both with regard to the Union and between themselves.

11.      Proofs of origin issued by Vietnam by application of paragraph  7 shall bear the

following entry: “Application of Article 3(7) of the Protocol of the EU/Vietnam FTA”.

12.      On request of a Party, the Committee on Customs may decide that fabrics originating in a country with which the Union and Vietnam both apply a preferential agreement in accordance with Article XXIV of the GATT 1994, shall be considered as originating in a Party when further processed or incorporated into one of the products listed in Annex V obtained there, provided that they have undergone working or processing in a Party which goes beyond the operations referred to in Article 6.

13.      The Committee on Customs shall take a decision on the request for cumulation and the modalities for such cumulation referred to in paragraph 12 taking into account the interests of the other Party and the objectives of the agreement.

Article 4
Wholly obtained products
1.    The following shall be considered as wholly obtained in a Party: (a)  mineral products extracted from their soil or from their seabed;

(b)  plants and vegetable products grown and harvested or gathered there; (c)  live animals born and raised there;

(d)  products from live animals raised there;

(e)  products from slaughtered animals born and raised there; (f)   products obtained by hunting, or fishing conducted there;

(g)  products of aquaculture, where the fish, crustaceans and molluscs are born or raised there from eggs, fry, fingerlings and larvae;

(h)  products of sea fishing and other products taken from outside any territorial sea by their vessels;

(i)   products made aboard their factory ships exclusively from products referred to in (h); (j)   used articles collected there fit only for the recovery of  raw materials;

(k)  waste and scrap resulting from manufacturing operations conducted there;

(l)   products extracted from the seabed or below the seabed which is situated outside any territorial sea but where it has exclusive exploitation rights;

(m) goods produced there exclusively from the products specified in (a) to (l).

2.    The terms 'their vessels' and 'their factory ships' in paragraph 1(h) and (i) shall apply only to vessels and factory ships:

(a)  which are registered in a Member State of the Union or in Vietnam;

(b)  which sail under the flag of a Member State of the Union or of Vietnam;

(c)  which meet one of the following conditions:

(i)     they are at least 50% owned by nationals of a Member State of the Union or of

Vietnam;

or

(ii)    they are owned by companies

-
which have their head office and their main place of business in a Member State of the Union or Vietnam, and

-
which are at least 50% owned by a Member State of the Union or by Vietnam, by public entities or nationals of one of those Parties.

Article 5
Sufficiently worked or processed products
1. For the purposes of Article 2(b), products which are not wholly obtained are considered to be sufficiently worked or processed when the conditions set out in the list in Annex II are fulfilled.

2. The conditions referred to above indicate, for all products covered by the Agreement, the working or processing which must be carried out on non-originating materials used in manufacturing and apply only in relation to such materials.

It follows that if a product which has acquired originating status, by fulfilling the conditions set out in the list is used in the manufacture of another product, the conditions applicable to the product in which it is incorporated do not apply to it, and no account shall be taken of the non-originating materials which may have been used in its manufacture.

3.         By way of derogation from paragraph 1 and subject to paragraphs 4 and 5 of this Article, non-originating materials which, according to the conditions set out in the list, in Annex II are not to be used in the manufacture of a given product may nevertheless be used, provided that their total value or net weight assessed for the product does not exceed:

(a) 10% of the weight of the product or ex work price for products falling within Chapters 2 and 4 to 24 of the Harmonized System, other than processed fishery products of Chapter 16;

(b) 10% of the ex-works price of the product for other products, except for products falling within Chapters 50 to 63 of the Harmonized System, for which the tolerances mentioned in Notes 6 and 7 of Annex I, shall apply.

4.         Paragraph 3 shall not allow exceeding any of the percentages for the maximum value or weight of non-originating materials as specified in the rules laid down in the list in Annex II.

5.         Paragraphs 3 and 4 shall not apply to products wholly obtained in a Party within the meaning  of  Article  4.  However,  without  prejudice  to  Article  6  and  7(2),  the  tolerance provided for in those paragraphs shall nevertheless apply to the sum of all the materials which are used in the manufacture of a product and for which the rule laid down in the list in Annex II for that product requires that such materials be wholly obtained.

Article 6
Insufficient working or processing
1.         The following operations shall be considered as insufficient working or processing to confer the status of originating products, whether or not the requirements of Article 5 are satisfied:

(a)  preserving  operations  to  ensure  that  the  products  remain  in  good  condition  during transport and storage;

(b)  breaking-up and assembly of packages;

(c)  washing, cleaning; removal of dust, oxide, oil, paint or other coverings; (d)  ironing or pressing of textiles and textile articles;

(e)  simple painting and polishing operations;

(f)   husking and partial or total milling of rice; polishing and glazing of cereals and rice;

(g)  operations to colour or flavour sugar or form sugar lumps; partial or total milling of crystal sugar;

(h)  peeling, stoning and shelling, of fruits, nuts and vegetables; (i)   sharpening, simple grinding or simple cutting;

(j)   sifting, screening, sorting, classifying, grading, matching (including the making-up of sets of articles);

(k)  simple placing in bottles, cans, flasks, bags, cases, boxes, fixing on cards or boards and all other simple packaging operations;

(l)   affixing or printing marks, labels, logos and other like distinguishing signs on products or their packaging;

(m) simple mixing of products, whether or not of different kinds; mixing of sugar with any material;

(n)  simple addition of water or dilution or dehydration or denaturation of products;

(o)  simple assembly of parts of articles to constitute a complete article or disassembly of products into parts;

(p)  a combination of two or more of the operations specified in points (a) to (o); (q)       slaughter of animals.

2.         For the purpose of paragraph 1, operations shall be considered simple when neither special skills nor machines, apparatus or tools especially produced or installed for those operations are required for their performance.

3.         All operations carried out either in the Union or in Vietnam on a given product shall be considered together when determining whether the working or processing undergone by that product is to be regarded as insufficient within the meaning of paragraph 1.

Article 7
Unit of qualification
1.         The unit of qualification for the application of the provisions of this Protocol shall be the particular product which is considered as the basic unit when determining classification using the nomenclature of the Harmonized System.

2.         When a consignment consists of a number of identical products classified under the same subheading of the Harmonized System, each individual item shall be taken account when applying the provisions of this Protocol.

Where, under General Rule 5 of the Harmonized System, packaging is included with the product for classification purposes, it shall be included for the purposes of determining origin.

Article 8
Accessories, spare parts and tools
Accessories, spare parts, tools and instructional or other information materials dispatched with a piece of equipment, machine, apparatus or vehicle, which are part of the normal equipment and included in the price thereof or which are not separately invoiced, shall be regarded as

one with the piece of equipment, machine, apparatus or vehicle in question.

Article 9
Sets
Sets, as defined in General Rule 3 of the Harmonized System, shall be regarded as originating when all component products are originating products.  When a set is composed of originating and non-originating products, the set as a whole shall be regarded as originating, provided that the value of the non-originating products does not exceed 15 per cent of the ex-works price of the set.

Article 10
Neutral elements
In order to determine whether a product originates, it shall not be necessary to determine the origin of the following which might be used in its manufacture:

(a)  energy and fuel;

(b)  plant and equipment, including goods to be used for their maintenance;

(c)  machines  and  tools  and  dies  and  moulds;  spare  parts  and  materials  used  in  the maintenance of equipment and buildings; lubricants, greases, compounding materials and other materials used in production or used to operate equipment and buildings; gloves, glasses, footwear, clothing, safety equipment and supplies; equipment, devices and supplies used for testing or inspecting the good; catalyst and solvent;

(d)  other  goods  which  do  not  enter  and  which  are  not  intended  to  enter  into  the  final composition of the product.

Article 11
Accounting segregation
1.         If  originating  and  non-originating  fungible  materials  are  used  in  the  working  or processing of a product, competent authorities may, at the written request of economic operators, authorise the management of materials using the accounting segregation method without keeping the materials in separate stocks.

2.         Competent governmental authorities may make the granting of authorisation referred to in paragraph 1 subject to any conditions they deem appropriate.

3.         The authorisation shall be granted only if by use of the accounting segregation method it  can  be  ensured  that,  at  any  time,  the  number  of  products  obtained  which  could  be considered as originating in the Union or in Vietnam is the same as the number that would have been obtained by using a method of physical segregation of the stocks.

4.         If authorised, the accounting segregation method and its application shall be recorded on the basis of the general accounting principles applicable in the Union or in Vietnam, depending on where the product is manufactured.

5.         A manufacturer using the accounting segregation method shall make out or apply for origin declarations for the quantity of products which may be considered as originating in the exporting Party. At the request of the customs authorities or competent governmental authorities of the exporting Party, the beneficiary shall provide a statement of how the quantities have been managed.

6.         Competent authorities shall monitor the use made of the authorisation referred to in paragraph 3 and may withdraw it if the manufacturer makes improper use of it or fails to fulfil any of the other conditions laid down in this protocol.

TITLE III
TERRITORIAL REQUIREMENTS

Article 12
Principle of territoriality
1.         The conditions set out in Title II relating to the acquisition of originating status must be fulfilled without interruption in a Party.

2.         If originating goods exported from a Party return from a non-Party, they must be considered as non-originating, unless it can be demonstrated to the satisfaction of the customs authorities that:

(a)  the returning goods are the same as those exported;

and

(b)  they have not undergone any operation beyond that necessary to preserve them in good condition while in that non-Party or while being exported.

Article 13
Non alteration
1.         The products declared for home use in a Party shall be the same products as exported from the other Party in which they are considered to originate. They shall not have been altered, transformed in any way or subjected to operations other than operations to preserve them in good condition or other than adding or affixing marks, labels, seals or any other documentation to ensure compliance with specific domestic requirements of the importing Party carried out under customs supervision in the country(ies) of transit or splitting prior to being declared for home use.

2.         Storage of products or consignments may take place provided they remain under customs supervision in the country(ies) of transit.

3.         Without prejudice to provisions of Title IV, the splitting of consignments may take place where carried out by the exporter or under his responsibility, provided they remain under customs supervision in the country(ies) of splitting.

4.    In case of doubt, the importing Party may request the declarant to provide evidence of compliance, which may be given by any means, including:

i) contractual transport documents such as bills of lading;

ii) factual or concrete evidence based on marking or numbering of packages;

iii) any evidence related to the goods themselves;

iv) a certificate of non-manipulation provided by the customs authorities of the country(ies) of transit or splitting or any other documents demonstrating that the goods remained under customs supervision in the country(ies) of transit or splitting.

Article 14
Exhibitions
1.         Originating products, sent for exhibition in a country other than a Party and sold after the exhibition for importation in a Party shall benefit on importation from the provisions of this Agreement provided it is shown to the satisfaction of the customs authorities that:

(a)  an exporter has consigned these products from a Party to the country in which the exhibition is held and has exhibited them there;

(b)  the products have been sold or otherwise disposed of by that exporter to a person in a

Party;

(c)  the products have been consigned during the exhibition or immediately thereafter in the state in which they were sent for exhibition;

and

(d)       the products have not, since they were consigned for exhibition, been used for any purpose other than demonstration at the exhibition.

2.         A proof of origin must be issued or made out in accordance with the provisions of Title IV and submitted to the customs authorities of the importing Party in the normal manner. The  name  and  address  of  the  exhibition  must  be  indicated  thereon.  Where  necessary, additional documentary evidence of the conditions under which they have been exhibited may be required.

3.         Paragraph 1 shall apply to any trade, industrial, agricultural or crafts exhibition, fair or similar  public  show  or  display  which  is  not organised  for  private  purposes  in shops  or business premises with a view to the sale of foreign products, provided that   the products remain under customs control.

TITLE IV
PROOF OF ORIGIN

Article 15
General requirements
1.    Products originating in the Union shall, on importation into Vietnam benefit from this

Agreement upon submission of any of the following proofs of origin:

(a) a certificate of origin made out in accordance with Articles 16 to 18; (b) an origin declaration made out in accordance with Article 19 by:

i)
an approved exporter within the meaning of Article 20 for any consignment regardless of its value, or

ii)        any exporter for consignments the total value of which does not exceed EUR

6000;

(c) a statement of origin made out by exporters registered in an electronic database in accordance with the relevant legislation of the Union after the Union has notified to Vietnam that such legislation applies to its exporters. Such notification may stipulate that letters a) and b) shall cease to apply to the Union.

2.    Products originating in Vietnam shall, on importation into the Union, benefit from this

Agreement upon submission of any of the following proofs of origin:

(a) a certificate of origin, made out in accordance with Articles 16 to 18;

(b) an origin declaration made out by any exporter for consignments the total value of which is to be determined in national legislation of Vietnam and will not exceed EUR 6000;

(c) an origin declaration made in accordance with in Article 19 by an exporter approved or registered in accordance with the relevant legislation of Vietnam after Vietnam has notified to the Union that such legislation applies to its exporters. Such notification may stipulate that letter a) shall cease to apply to Vietnam.

3.    Originating products within the meaning of this Protocol shall, in the cases specified in Article 24, benefit from the Agreement without submitting any of the documents referred to in this Article.

Article 16
Procedure for the issue of a certificate of origin
1.    A certificate of origin shall be issued by the competent authorities of the exporting Party on application having been made in writing by the exporter or, under the exporter's responsibility, by his authorised representative.

2.    For this purpose, the exporter or his authorised representative shall fill out both the certificate of origin, specimen of which appear in Annex VII, and the application form.. The specimen of the application form to be used for exports from the Union to Vietnam appears in Annex VII; the specimen of the application form to be used for exports from Vietnam will be determined in the domestic legislation of Vietnam. These forms shall be completed in one of the languages in which this Agreement is drawn up and in accordance with the provisions of the domestic law of the exporting Party. If they are hand-written, they shall be completed in ink in printed characters. The description of the products must be given in the box reserved for this purpose without leaving any blank lines. Where the box is not completely filled, a horizontal line must be drawn below the last line of the description, the empty space being crossed through to prevent any subsequent addition.

3.    The exporter applying for the issue of a certificate of origin shall be prepared to submit at any time, at the request of the competent authorities of the exporting Party, all appropriate documents proving the originating status of the products concerned as well as the fulfilment of the other requirements of this Protocol.

4.    A certificate of origin shall be issued by the competent authorities of the exporting Party if  the  products  concerned  can  be considered as  products  originating  in  the  Union  or in Vietnam and fulfil the other requirements of this Protocol.

5.    The competent authorities issuing certificates of origin shall take any steps necessary to verify the originating status of the products and the fulfilment of the other requirements of this Protocol. For this purpose, they shall have the right to call for any evidence and to carry out any inspection of the exporter's accounts or any other check considered appropriate.   They shall also ensure that the forms referred to in paragraph 2 are duly completed. In particular, they shall check whether the space reserved for the description of the products has been completed in such a manner as to exclude all possibility of fraudulent additions.

6.    The date of issue of the certificate of origin shall be indicated in Box 11 of the certificate.

7.    The Certificate of Origin shall be issued as near as possible to but not later than three working days after the date of exportation (the declared shipment date).

Article 17
Certificates of origin issued retrospectively
1.    Notwithstanding Article 16(7), a certificate of origin may also be issued after exportation of the products to which it relates in the specific situations where:

(a)  it was not issued at the time of exportation because of errors or involuntary omissions and other valid reasons;

or

(b)  it is demonstrated to the competent authorities that a certificate of origin was issued but was not accepted at importation for technical reasons;

(c)  the final destination of the products concerned was not known at the time of exportation and was determined during their transportation or storage and after possible splitting of consignments in accordance with Article 13.

2.    For the implementation of paragraph 1, the exporter must indicate in his application the place and date of exportation of the products to which the certificate of origin relates, and state the reasons for his request.

3.    The competent authorities may issue a certificate of origin retrospectively only after verifying that the information supplied in the exporter's application agrees with that in the corresponding file.

4.    Certificates of origin issued retrospectively must be endorsed with the following phrase in English:

"ISSUED RETROSPECTIVELY"

5.    The endorsement referred to in paragraph 4 shall be inserted in Box 7 of the certificate of origin.

Article 18
Issue of a duplicate certificate of origin
1.    In the event of theft, loss or destruction of a certificate of origin, the exporter may apply to the competent authorities which issued it for a duplicate made out on the basis of the export documents in their possession.

2.    The duplicate issued in this way must be endorsed with the following word in English: DUPLICATE

3.    The endorsement referred to in paragraph 2 shall be inserted in Box 7 of the duplicate certificate of origin.

4.    The duplicate, which must bear the date of issue of the original certificate of origin, shall take effect as from that date.

Article 19
Conditions for making out an origin declaration
1     An origin declaration may be made out if the products concerned can be considered as products originating in the Union or in Vietnam and fulfil the other requirements of this Protocol.

2.    The exporter making out an origin declaration shall be prepared to submit at any time, at the request of the competent authorities of the exporting Party, all appropriate documents proving the originating status of the products concerned as well as the fulfilment of the other requirements of this Protocol.

3.    An origin declaration shall be made out by the exporter on the invoice, the delivery note or any other commercial documents which describe the products concerned in sufficient details to enable them to be identified, by typing, stamping or printing on that document the

declaration, the text of which appears in Annex VI, using one of the linguistic versions set out in that Annex and in accordance with the provisions of the domestic law of the exporting Party. If the declaration is hand-written, it shall be written in ink in capital characters.

4.    Origin  declarations  shall  bear  the  original  signature  of  the  exporter  in  manuscript. However, an approved exporter within the meaning of Article 20 shall not be required to sign such declarations provided that he gives the competent authorities of the exporting Party a written undertaking that he accepts full responsibility for any origin declaration which identifies him as if it had been signed in manuscript by him.

5.    An origin declaration may be made out after exportation on condition that it is presented in the importing Party no longer than two years or the period specified in the legislation of the importing Party after the entry of the goods into the territory.

6. The conditions for making out an origin declaration referred to in paragraphs 1 to 5 apply mutatis mutandis to statements of origin made out be an exporter registered as provided for under Article 15(1)(c) and 15(2)(c).

Article 20
Approved exporter
1.    The competent authorities of the exporting Party may authorise any exporter, hereinafter referred to as 'approved exporter', who exports products under this Agreement to make out origin declarations irrespective of the value of the products concerned.  An exporter seeking such authorisation must offer to the satisfaction of the competent authorities all guarantees necessary to verify the originating status of the products as well as the fulfilment of the other requirements of this Protocol.

2.    The competent authorities may grant the status of approved exporter subject to any conditions specified in domestic legislation which they consider appropriate.

3.    The competent authorities shall grant to the approved exporter an authorisation number which shall appear on the origin declaration.

4.    The competent authorities shall monitor the use of the authorisation by the approved exporter.

5.    The competent authorities may withdraw the authorisation at any time.  They shall do so where the approved exporter no longer offers the guarantees referred to in paragraph 1, no longer fulfils the conditions referred to in paragraph 2 or otherwise makes an incorrect use of the authorisation.

Article 21
Validity of proof of origin
1.    A proof of origin shall be valid for twelve months from the date of issue in the exporting country, and must be submitted to the customs authorities of the importing country within that period.

2.    Proofs of origin which are submitted to the customs authorities of the importing Party after the final date for presentation specified in paragraph 1 may be accepted for the purpose of applying preferential treatment, where the importer failed to submit these documents by the final date due to force majeure or other valid reasons beyond his control.

3.    In other cases of belated presentation, the customs authorities of the importing Party may accept the proofs of origin where the products have been imported before the said final date.

Article 22
Submission of proof of origin
For the purpose of claiming preferential tariff treatment, proofs of origin shall be submitted to the customs authorities of the importing Party in accordance with the procedures applicable in that Party. The said authorities may require a translation of the proof of origin if it is not issued in English.

Article 23
Importation by instalments
Where,  at  the  request of the  importer and  on the  conditions laid  down by  the  customs authorities of the importing Party, dismantled or non-assembled products within the meaning of General Rule 2(a) of the Harmonized System falling within Sections XVI and XVII or headings 7308 and 9406 of the Harmonized System are imported by instalments, a single proof of origin for such products shall be submitted to the customs authorities upon importation of the first instalment.

Article 24
Exemptions from proof of origin
1.    Products sent as small packages from private persons to private persons or forming part of travellers' personal luggage shall be admitted as originating products without requiring the submission of a proof of origin, provided that such products are not imported by way of trade and have been declared as meeting the requirements of this Protocol and where there is no doubt as to the veracity of such a declaration. In the case of products sent by post, this declaration can be made on the customs declaration CN22/CN23 or on a sheet of paper annexed to that document.

2.    Imports which are occasional and consist solely of products for the personal use of the recipients or travellers or their families shall not be considered as imports by way of trade if it is evident from the nature and quantity of the products that no commercial purpose is in view.

3.    Furthermore, the total value of these products shall not exceed:

(a) when entering the Union, EUR 500 in the case of small packages or EUR 1 200 in the case of products forming part of travellers' personal luggage;

(b) when entering Vietnam, 200 US dollars both in the case of small packages and in the case of products forming part of travellers' personal luggage.

Article 25
Supporting documents
The documents referred to in Articles 16(3) and 19(2), used for the purpose of proving that products covered by an origin declaration or a certificate of origin can be considered as products originating in the Union or in Vietnam and fulfil the other requirements of this Protocol may consist inter alia of the following:

(a)  direct evidence of the manufacturing or other processes carried out by the exporter or supplier to obtain the goods concerned, contained for example in his accounts or internal book-keeping;

(b)  documents proving the originating status of materials used, issued or made out in a Party, where these documents are used in accordance with domestic law;

(c)  documents proving the working or processing of materials in a Party, issued or made out in a Party, where these documents are used in accordance with domestic law;

(d)  proof of origin proving the originating status of materials used, issued or made out in a

Party in accordance with this protocol.

Article 26
Preservation of proof of origin and supporting documents
1.    The exporter making out an origin declaration or applying for the issuance of a certificate of origin shall keep for at least three years a copy of this origin declaration or of the certificate origin as well as the documents referred to in Article 16(3) and 19(2),

2.    The competent authorities of the exporting Party issuing a certificate of origin shall keep for at least three years the application form referred to in Article 16(2).

3.    The customs authorities of the importing Party shall keep for at least three years the proofs of origin submitted to them.

4.    Each Party shall permit, in accordance with that Party’s laws and regulations, exporters in its territory to maintain documentation or records in any medium, provided that the documentation or records can be retrieved and printed.

Article 27
Discrepancies and formal errors
1.    The discovery of slight discrepancies between the statements made in the proof of origin and those made in the documents submitted to the customs office for the purpose of carrying out the formalities for importing the products shall not ipso facto render the proof of origin null and void if it is duly established that this document does correspond to the products submitted.

2.    Obvious formal errors such as typing errors on a proof of origin should not cause this document to be rejected if these errors are  not such as to create doubts concerning the correctness of the statements made in this document.

3.    For multiple goods declared under the same proof of origin, a problem encountered with one of the goods listed shall not affect or delay the granting of preferential tariff treatment and customs clearance of the remaining goods listed in the proof of origin.

Article 28
Amounts expressed in euro
1.    For the application of the provisions of Article 15(1)(b)(ii) and Article 24(3)(a) in cases where products are invoiced in a currency other than euro, amounts in the national currencies of the Member States of the Union or of Vietnam equivalent to the amounts expressed in euro shall be fixed annually by each of the countries concerned.

2.    A consignment shall benefit from the provisions of Article 15(1)(b)(ii) or Article 24(3)(a) by reference to the currency in which the invoice is drawn up, according to the amount fixed by the Party concerned.

3.    The amounts to be used in any given national currency shall be the equivalent in that currency of the amounts expressed in euro as at the first working day of October. The amounts shall be communicated to the European Commission by 15 October and shall apply from 1 January the following year. The European Commission shall notify all countries concerned of the relevant amounts.

4.    A Party may round up or down the amount resulting from the conversion into its national currency of an amount expressed in euro. The rounded-off amount may not differ from the amount resulting from the conversion by more than 5 per cent. A Party may retain unchanged its national currency equivalent of an amount expressed in euro if, at the time of the annual adjustment provided for in paragraph 3, the conversion of that amount, prior to any rounding- off, results in an increase of less than 15 per cent in the national currency equivalent. The national currency equivalent may be retained unchanged if the conversion would result in a decrease in that equivalent value.

5.    The amounts expressed in euro shall be reviewed by the [Customs Committee] at the request of the Union or of Vietnam. When carrying out this review, the [Customs Committee] shall consider the desirability of preserving the effects of the limits concerned in real terms. For this purpose, it may decide to modify the amounts expressed in euro.

TITLE V
ARRANGEMENTS FOR ADMINISTRATIVE CO-OPERATION

Article 29
Cooperation between competent authorities
1.    The  authorities  of  the  Parties  shall  provide  each  other,  through  the  European Commission, with specimen impressions of stamps used in their competent authorities for the issue of certificates of origin and with the addresses of the customs authorities responsible for verifying those certificates and origin declarations.

2.    In order to ensure the proper application of this Protocol, the Parties shall assist each other, through their competent authorities, in checking the authenticity of the certificates of origin or the origin declarations and the correctness of the information given in these documents.

Article 30
Verification of proofs of origin
1.    Subsequent verifications of proofs of origin shall be carried out at random or whenever the competent authorities of the importing Party have reasonable doubts as to the authenticity of such documents, the originating status of the products concerned or the fulfilment of the other requirements of this Protocol.

2.    For  the  purposes  of  implementing  the  provisions  of  paragraph  1,  the  competent authorities of the importing Party shall return the certificate of origin and the invoice, if it has been submitted, or the origin declaration, or a copy of these documents, to the competent authorities of the exporting Party giving, where appropriate, the reasons for the enquiry. Any

documents and information obtained suggesting that the information given on the proof of origin is incorrect shall be forwarded in support of the request for verification.

3.    The verification shall be carried out by the competent authorities of the exporting Party. For this purpose, they shall have the right to call for any evidence and to carry out any inspection of the exporter's accounts or any other check considered appropriate.

4.    If the competent authorities of the importing Party decide to suspend the granting of preferential treatment to the products concerned while awaiting the results of the verification, release of the products shall be offered to the importer subject to any precautionary measures judged necessary. Any suspension of preferential treatment shall be reinstated as soon as possible after the originating status of the products concerned or the fulfilment of the other requirements of this Protocol has been ascertained by the competent authorities of the importing Party.

5.    The competent authorities requesting the verification shall be informed of the results of this  verification  as  soon  as  possible.  These  results  must  indicate  clearly  whether  the documents are authentic and whether the products concerned can be considered as products originating in the Parties and fulfil the other requirements of this Protocol.

6.    If in cases of reasonable doubt there is no reply within ten months of the date of the verification request or if the reply does not contain sufficient information to determine the authenticity of the document in question or the real origin of the products, the requesting competent authorities may, except in exceptional circumstances, refuse entitlement to the preferences.

Article 31
Dispute settlement
Where disputes arise in relation to the verification procedures of Article 30 which cannot be settled between the competent authorities requesting a verification and the competent authorities responsible for carrying out this verification, they shall be submitted to the [ Committee on Customs ].

In all cases of disputes between the importer and the competent authorities of the importing

Party, the settlement of those disputes shall be under the legislation of that Party.

Article 32
Penalties
The Parties shall provide for procedures for penalties to be imposed on any person who draws up, or causes to be drawn up, a document which contains incorrect information for the purpose of obtaining a preferential treatment for products.

Article 33
Confidentiality
Each Party shall maintain, in accordance with its law, the confidentiality of information and data collected in the process of verification and shall protect that information and data from disclosure that could prejudice the competitive position of the person providing them. Any

information and data communicated between the authorities of the Parties competent for the administration and enforcement of origin determination shall be treated as confidential.

TITLE VI
CEUTA AND MELILLA

Article 34
Application of this Protocol
1.    The term "Union" does not cover Ceuta and Melilla.

2.    Products originating in Vietnam, when imported into Ceuta or Melilla, shall enjoy in all respects the same customs regime as that which is applied to products originating in the customs territory of the European Union under Protocol 2 of the Act of Accession of the Kingdom of Spain and the Portuguese Republic to the Union. Vietnam shall grant to imports of products covered by the Agreement and originating in Ceuta and Melilla the same customs regime as that which is granted to products imported from and originating in the Union.

3.    For the purpose of the application of paragraph 2 concerning products originating in Ceuta and Melilla, this Protocol shall apply mutatis mutandis subject to the special conditions set out in Article 35.

Article 35
Special conditions
1.
Provided that they meet the provisions of Article 13, the following shall be considered as: (1)
products originating in Ceuta and Melilla:

(a)  products wholly obtained in Ceuta and Melilla;

(b)  products obtained in Ceuta and Melilla in the manufacture of which products other than those referred to in (a) are used, provided that:

(i)
the said products have undergone sufficient working or processing within the meaning of Article 5;

or that

(ii)    those products are originating in a Party, provided that they have been submitted to working or processing which goes beyond the operations referred to in Article 6.

(2)       products originating in Vietnam:

(a)  products wholly obtained in Vietnam;

(b)  products obtained in Vietnam, in the manufacture of which products other than those referred to in (a) are used, provided that:

(i)
the said products have undergone sufficient working or processing within the meaning of Article 5;

or that

(ii)    those products are originating in Ceuta and Melilla or in the Union, provided  that  they  have  been  submitted  to  working  or  processing which goes beyond the operations referred to in Article 6.

2.    Ceuta and Melilla shall be considered as a single territory.

3.    The  exporter  or  his  authorised  representative  shall  enter  "Vietnam"  and  "Ceuta  and

Melilla" on the proof of origin.

4.     The Spanish customs authorities shall be responsible for the application of this Protocol in Ceuta and Melilla.

TITLE VII FINAL PROVISIONS Article 36
Committee
1. The Committee on Customs, established as a specialised committee pursuant to Article [X.2] ‘Specialised Committees’ in Chapter [X] ‘Institutional, General and Final Provisions’, and in line with Article [X] ‘Committee on Customs’ in Chapter [X] ‘Customs and Trade Facilitation’, may review the provisions of this Protocol and submit a proposal for a decision to be adopted by the Trade Committee to amend it.

2. The Committee on Customs shall also endeavour to agree upon the uniform administration of the rules of origin, including tariff classification and valuation matters relating to the rules of origin and technical, interpretive or administrative matters relating to this Protocol.

Article 37
Amendments to this Protocol
Following the conclusion of a free trade agreement between the Union and one or several ASEAN countries, the Committee on Customs may submit a proposal for a decision to be adopted by the Trade Committee to amend this Protocol to ensure coherence between the Rules of Origin applicable within the context of the preferential exchanges between ASEAN countries and the Union.

Article 38
Transitional provisions for goods in transit or storage
The provisions of this Agreement may be applied to goods which comply with the provisions of this Protocol and which on the date of entry into force of this Agreement are either in transit, in the Parties in temporary storage, in customs warehouses or in free zones, subject to the submission to the customs authorities of the importing Party of a proof of origin made out retrospectively, and if requested, together with the documents showing that the goods have not been altered, in accordance with Article 13.

ANNEX I
INTRODUCTORY NOTES TO THE LIST IN ANNEX II
Note 1 – General introduction
The list sets out the conditions required for all products to be considered as sufficiently worked or processed within the meaning of Article 5 of this Protocol. There are four different types of rule, which vary according to the product:

(a)     through working or processing a maximum content of non-originating materials is not exceeded;

(b)
through  working  or  processing  the  4-digit  Harmonized  System  heading  or  6-digit Harmonized System sub-heading of the manufactured products becomes different from the 4-digit Harmonized System heading or 6-digit sub-heading respectively of the materials used. However, in the case set out in point 3.3. 2nd  paragraph, the 4-digit Harmonized System heading or 6-digit Harmonized System sub-heading of the manufactured products may be the same as the 4-digit Harmonized System heading or

6-digit sub-heading respectively of the materials used;

(c)     a specific working and processing operation is carried out;

(d)    working or processing is carried out on certain wholly obtained materials.

Note 2 – The structure of the list
2.1.
The first two columns in the list describe the product obtained. The first column gives the heading number or chapter number used in the Harmonized System and the second column gives the description of goods used in that system for that heading or chapter. For each entry in the first two columns, a rule is specified in column 3. Where, in some cases, the entry in the first column is preceded by an "ex", this signifies that the rules in column 3 apply only to the part of that heading as described in column 2.

2.2.
Where several heading numbers are grouped together in column 1 or a chapter number is given and the description of products in column 2 is therefore given in general terms,  the  adjacent  rules  in  column 3  apply  to  all  products  which,  under  the Harmonized System, are classified in headings of the chapter or in any of the headings grouped together in column 1.

2.3.
Where there are different rules in the list applying to different products within a heading, each indent contains the description of that part of the heading covered by the adjacent rules in column 3.

2.4.
Where two alternative rules are set out in column 3, separated by "or", it is at the choice of the exporter which one to use.

Note 3 – Examples of how to apply the rules
3.1.
Article 5 of this Protocol, concerning products having acquired originating status which are used in the manufacture of other products, shall apply, regardless of whether this status has been acquired inside the factory where these products are used or in another factory in a Party.

3.2.
Pursuant to Article 6, the working or processing carried out must go beyond the list of operations mentioned in that Article. If it does not, the goods shall not qualify for the granting of the benefit of preferential tariff treatment, even if the conditions set out in the list below are met.

Subject to the provision referred to in the first sub-paragraph, the rules in the list represent the minimum amount of working or processing required. The carrying-out of more  working  or  processing  also  confers  originating  status,  without  prejudice  to Article 6 (see point 3.2). Conversely, the carrying-out of less working or processing cannot confer originating status.

3.3.     Where a rule uses the expression “Manufacture from materials of any heading, except that of the product” all non-originating materials classified in headings other than that of the product may be used (CTH).

Where a rule uses the expression "Manufacture from materials of any heading", then materials of any heading(s) (even materials of the same description and heading as the product) may be used.

3.4.     Where a rule uses the expression “Manufacture in which the value of all the materials used does not exceed x% of the ex-works price of the product” then the value of all non-originating material is to be considered and the percentage for the maximum value of non-originating materials may not be exceeded through the use of Article 5(3) [tolerance].

3.5
If a rule provides that a specific non-originating material may be used, the use of materials which  still are  in  an earlier  stage of  the  manufacturing  process  of that specific material is allowed, and the use of materials resulting from further processing of that specific non-originating material is not.

If a rule provides that a specific non-originating material may not be used, the use of materials   which still are in an earlier stage of the manufacturing process of that specific non-originating material is allowed, and the use of materials resulting from further processing of that specific non-originating material is not.

Example: when the list-rule for Chapter 19 requires that “non-originating materials of headings 1101 to 1108 cannot exceed 20% weight”, the use of non-originating cereals of Chapter 10 (materials at an earlier stage in the manufacturing process of goods of

1101 to 1108) is not limited by the 20% weight.

3.6.     When a rule in the list specifies that a product may be manufactured from more than one material, this means that one or more materials may be used. It does not require that all have to be used.

3.7.     Where a rule in the list specifies that a product must be manufactured from a particular material, the condition does not prevent the use of other materials which, because of their inherent nature, cannot satisfy this requirement.

Example: Flat-rolled products of iron and non-alloy steel, of a width of 600 mm or more, which have been painted, varnished or coated with plastics are classified in the HS under 7210 70. The PSR for 7210 is “Manufacture from ingots or other primary forms or semi-finished materials of heading 7206 and 7207. This rule does not prevent the use of non-originating paint and varnish (heading 3208) or plastics (chapter 39).

Note 4 – General provisions concerning certain agricultural goods
4.1.
Agricultural goods falling within Chapters 6, 7, 8, 9, 10, 12 and heading 2401 which are grown or harvested in the territory of a Party shall be treated as originating in the territory of that Party, even if grown from seeds, bulbs, rootstock, cuttings, grafts, shoots, buds, or other live parts of plants imported from a non-Party.

4.2       Whenever the rules for products in Chapters 1-24 incorporate some limitations in weight, it should be noted that in accordance with Article 5(2) of the Protocol, these limitations   in   weight   only   apply   to   non-originating   materials.   Consequently originating materials are not to be taken into account for the calculation of the limitations in weight. In addition, these limitations are expressed in different manners. In particular:


When   the   rule   uses   the   expression   “the   weight   of   the   materials   of Chapters/headings....” it means that the weight of each material mentioned should be added up and that the total weight should not exceed the maximum %

Example: The rule for Chapter 19 provides that the weight of the materials of Chapters 2, 3 and 16 used does not exceed 20% of the weight of the final product. In case the weight of the final product contains 12% of materials of Chapter 3 and

10% of materials of Chapter 16, the product does not meet the origin conferring rule of Chapter 19 as the combined weight exceeds 20%.


When the rule uses the expression “the individual  weight of the  materials of Chapters/headings” it means that the weight of each material mentioned should not exceed the maximum %. The combined weight of the materials added together has no relevance.

Example: The rule for Chapter 22 provides that the individual weight of sugar and of the materials of Chapter 4 does not exceed 20% of the weight of the final product. In case the weight of the final product contains 15% of sugar as well as

10% of materials of Chapter 4, the origin conferring rule of Chapter 22 is complied with. Each individual material is less than 20%. On the contrary, in case the weight of the final product contains 25% of sugar as well as 10% of materials of Chapter

4, the origin conferring rule is not met.


When the rule uses the expression “the total combined weight of sugar and of the materials of Chapter 4 does not exceed a % in weight of the final product” it means that both the weight of the sugar and the materials of Chapter 4 must meet individually their weight limitation as well as their combined weights added up must  meet  the  combined  weight  restriction.  A  combined  weight  limitation expresses a further restriction to the individual weight limitations.

Example: The rule for heading 1704 provides that the combined weight of sugar and of the materials of Chapter 4 does not exceed 50% of the weight of the final product. The individual weight limitations for materials of Chapter 4 are 20% and for sugar 40%. In case the weight of the final product contains 35% of sugar as

well as 15% of materials of Chapter 4, both the individual weight limitations and the combined weight limitations of the origin conferring rule of heading 1704 are complied with. On the contrary, in case the weight of the final product contains

35% of sugar as well as 20% of materials of Chapter 4, the combined weight represents 55%. In that case the individual weight limitations are respected but the combined weight limitation is exceeded and therefore the origin conferring rule of heading 1704 is not complied with.

Note 5 - Terminology used in respect of certain textile products
5.1.
The term "natural fibres" is used in the list to refer to fibres other than artificial or synthetic fibres. It is restricted to the stages before spinning takes place, including waste,  and,  unless  otherwise  specified,  includes  fibres  which  have  been  carded, combed or otherwise processed, but not spun.

5.2.
The term "natural fibres" includes horsehair of heading 0511, silk of headings 5002 and 5003, as well as wool-fibres and fine or coarse animal hair of headings 5101 to 5105,  cotton  fibres  of  headings 5201  to 5203,  and  other  vegetable  fibres  of headings 5301 to 5305.

5.3.
The terms "textile pulp", "chemical materials" and "paper-making materials" are used in the list to describe the materials, not classified in Chapters 50 to 63, which can be used to manufacture artificial, synthetic or paper fibres or yarns.

5.4.
The term "man-made staple fibres" is used in the list to refer to synthetic or artificial filament tow, staple fibres or waste, of headings 5501 to 5507.

Note 6 - Tolerances applicable to products made of a mixture of textile materials
6.1.
Where, for a given product in the list, reference is made to this Note, the conditions set out  in  column 3  shall  not  be  applied  to  any  basic  textile  materials  used  in  the manufacture of this product and which, taken together, represent 10 % or less of the total weight of all the basic textile materials used. (See also Notes 6.3 and 6.4).

6.2.
However, the tolerance mentioned in Note 6.1 may be applied only to mixed products which have been made from two or more basic textile materials.

The following are the basic textile materials:

-    silk;

-    wool;

-    coarse animal hair;

-    fine animal hair;

-    horsehair;

-    cotton;

-    paper-making materials and paper;

-    flax;

-    true hemp;

-    jute and other textile bast fibres;

-    sisal and other textile fibres of the genus Agave;

-    coconut, abaca, ramie and other vegetable textile fibres;

-    synthetic man-made filaments;

-    artificial man-made filaments;

-    current-conducting filaments;

-    synthetic man-made staple fibres of polypropylene;

-    synthetic man-made staple fibres of polyester;

-    synthetic man-made staple fibres of polyamide;

-    synthetic man-made staple fibres of polyacrylonitrile;

-    synthetic man-made staple fibres of polyimide;

-    synthetic man-made staple fibres of polytetrafluoroethylene;

-    synthetic man-made staple fibres of poly(phenylene sulphide);

-    synthetic man-made staple fibres of poly(vinyl chloride);

-    other synthetic man-made staple fibres;

-    artificial man-made staple fibres of viscose;

-    other artificial man-made staple fibres;

-
yarn  made  of  polyurethane  segmented  with  flexible  segments  of  polyether, whether or not gimped;

-
yarn made of polyurethane segmented with flexible segments of polyester, whether or not gimped;

products of heading 5605 (metallised yarn) incorporating strip consisting of a core of aluminium foil or of a core of plastic film whether or not coated with aluminium powder, of a width not exceeding 5 mm, sandwiched by means of a transparent or coloured adhesive between two layers of plastic film;

-    other products of heading 5605;

-    glass fibres;

-    metal fibres.

Example:
A yarn, of heading 5205, made from cotton fibres of heading 5203 and synthetic staple fibres of heading 5506, is a mixed yarn. Therefore, non-originating synthetic staple fibres which do not satisfy the origin rules may be used, provided that their total weight does not exceed 10% of the weight of the yarn.

Example:
A woollen fabric, of heading 5112, made from woollen yarn of heading 5107 and synthetic yarn of staple fibres of heading 5509, is a mixed fabric. Therefore, synthetic yarn which does not satisfy the origin rules, or woollen yarn which does not satisfy the origin rules, or a combination of the two, may be used, provided that their total weight does not exceed 10% of the weight of the fabric.

Example:
Tufted textile fabric, of heading 5802, made from cotton yarn of heading 5205 and cotton fabric of heading 5210, is only a mixed product if the cotton fabric is itself a mixed fabric made from yarns classified in two separate headings, or if the cotton yarns used are themselves mixtures.

Example:
If the tufted textile fabric concerned had been made from cotton yarn of heading 5205 and synthetic fabric of heading 5407, then, obviously, the yarns used are two separate basic textile materials and the tufted textile fabric is, accordingly, a mixed product.

6.3.
In the case of products incorporating "yarn made of polyurethane segmented with flexible segments of polyether, whether or not gimped", this tolerance is 20 % in respect of this yarn.

6.4.
In the case of products incorporating "strip consisting of a core of aluminium foil or of a core of plastic film whether or not coated with aluminium powder, of a width not exceeding 5 mm, sandwiched by means of a transparent or coloured adhesive between two layers of plastic film", this tolerance is 30 % in respect of this strip.

Note 7 - Other tolerances applicable to certain textile products
7.1.
Where, in the list, reference is made to this Note, textile materials which do not satisfy the rule set out in the list in column 3 for the made-up product concerned, may be used, provided that they are classified in a heading other than that of the product and that their value does not exceed 8 % of the ex-works price of the product.

7.2.
Without prejudice to Note 6.3, materials, which are not classified within Chapters 50 to 63, may be used freely in the manufacture of textile products, whether or not they contain textiles.

Example:
If a rule in the list provides that, for a particular textile item (such as trousers), yarn must be used, this does not prevent the use of metal items, such as buttons, because buttons are not classified within Chapters 50 to 63. For the same reason, it does not prevent  the  use  of  slide-fasteners,  even  though  slide-fasteners  normally  contain textiles.

7.3.
Where a percentage rule applies, the value of non-originating materials which are not classified within Chapters 50 to 63 must be taken into account when calculating the value of the non-originating materials incorporated.

Note 8 - Definition of specific processes and simple operations carried out in respect of certain products of Chapter 27
8.1.
For  the  purposes  of  headings ex 2707  and  2713,  the  "specific  processes"  are  the following:

(a)  vacuum-distillation;

(b)  redistillation by a very thorough fractionation process; (c)  cracking;

(d)  reforming;

(e)  extraction by means of selective solvents;

(f)   the   process   comprising   all   ofthe   following   operations:   processing   with concentrated sulphuric acid, oleum or sulphuric anhydride; neutralisation with alkaline agents; decolourisation and purification with naturally active earth, activated earth, activated charcoal or bauxite;

(g)  polymerisation; (h)  alkylation;

(i)   isomerisation.

8.2.
For the purposes of headings 2710, 2711 and 2712, the "specific processes" are the following:

(a)  vacuum-distillation;

(b)  redistillation by a very thorough fractionation process; (c)  cracking;

(d)  reforming;

(e)  extraction by means of selective solvents;

(f)   the   process   comprising   all   of   the   following   operations:   processing   with concentrated sulphuric acid, oleum or sulphuric anhydride; neutralisation with alkaline agents; decolourisation and purification with naturally active earth, activated earth, activated charcoal or bauxite;

(g)  polymerisation; (h)  alkylation;

(ij)  isomerisation;

(k)  in respect of heavy oils of heading ex 2710 only, desulphurisation with hydrogen, resulting in a reduction of at least 85 % of the sulphur content of the products processed (ASTM D 1266-59 T method);

(l)   in respect of products of heading 2710 only, deparaffining by a process other than filtering;

(m) in respect of heavy oils of heading ex 2710 only, treatment with hydrogen, at a pressure of more than 20 bar and a temperature of more than 250 °C, with the use of a catalyst, other than to effect desulphurisation, when the hydrogen constitutes an active element in a chemical reaction. The further treatment, with hydrogen, of lubricating oils of heading ex 2710 (e.g. hydrofinishing or decolourisation), in order,  more  especially,  to  improve  colour  or  stability  shall  not,  however,  be deemed to be a specific process;

(n)  in  respect  of  fuel  oils  of  heading ex 2710  only,  atmospheric  distillation,  on condition  that  less  than 30 %  of these  products  distils,  by  volume,  including losses, at 300 °C, by the ASTM D 86 method;

(o)  in respect of heavy oils other than gas oils and fuel oils of heading ex 2710 only, treatment by means of a high-frequency electrical brush discharge;

(p)  in respect of crude products (other than petroleum jelly, ozokerite, lignite wax or peat  wax,  paraffin  wax  containing  by  weight  less  than  0.75 %  of  oil)  of heading ex 2712 only, de-oiling by fractional crystallisation.

8.3.
For the purposes of headings ex 2707 and 2713, simple operations, such as cleaning, decanting,  desalting,  water  separation,  filtering,  colouring,  marking,  obtaining  a sulphur content as a result of mixing products with different sulphur contents, or any combination of these operations or like operations, do not confer origin.]

ANNEX II
LIST OF WORKING OR PROCESSING REQUIRED TO BE CARRIED OUT ON NON-ORIGINATING MATERIALS IN ORDER THAT THE PRODUCT MANUFACTURED CAN OBTAIN ORIGINATING STATUS

ANNEX III
MATERIALS REFERRED TO IN PARAGRAPH 2 OF ARTICLE 3
	HS
	Description

	030741
	Live, fresh or chilled cuttlefish and squid

	030751
	Live, fresh or chilled octopus


ANNEX IV
PRODUCTS REFERRED TO IN PARAGRAPH 2 OF ARTICLE 3
	HS
	Description

	160554
	Prepared or preserved cuttlefish and squid

	160555
	Prepared or preserved octopus


ANNEX V
PRODUCTS REFERRED TO IN PARAGRAPH 7 OF ARTICLE 3
	HS
	Description

	Chapter 61
	Articles     of     apparel     and     clothing

accessories, knitted or crocheted;

	Chapter 62
	Articles     of     apparel     and     clothing accessories, not knitted or crocheted;


ANNEX VI
TEXT OF THE ORIGIN DECLARATION
The origin declaration, the text of which is given below, must be made out in accordance with the footnotes. However, the footnotes do not have to be reproduced.

Bulgarian version

Износителят на продуктите, обхванати от този документ (митническо разрешение № … (1)) декларира, че освен кьдето е отбелязано друго, тези продукти са с … преференциален произход (2).

Spanish version

El exportador de los productos incluidos en el presente documento (autorización aduanera n° .. …(1).) declara que, salvo indicación en sentido contrario, estos productos gozan de un origen preferencial . …(2).

Croatian version

Izvoznik proizvoda obuhvaćenih ovom ispravom (carinsko ovlaštenje br. ..........(1)) izjavljuje da su, osim ako je to drugačije izričito navedeno, ovi proizvodi ..........(2)  preferencijalnog podrijetla.

Czech version

Vývozce výrobků uvedených v tomto dokumentu (číslo povolení …(1)) prohlašuje, že kromě zřetelně označených, mají tyto výrobky preferenční původ v …(2).

Danish version

Eksportøren  af  varer,  der  er  omfattet  af  nærværende  dokument,  (toldmyndighedernes tilladelse nr. ...(1)), erklærer, at varerne, medmindre andet tydeligt er angivet, har præferenceoprindelse i ...(2).

German version

Der Ausführer (Ermächtigter Ausführer; Bewilligungs-Nr. ...(1)) der Waren, auf die sich dieses Handelspapier bezieht, erklärt, dass diese Waren, soweit nicht anderes angegeben, präferenzbegünstigte ...(2) Ursprungswaren sind.

Estonian version

Käesoleva dokumendiga hõlmatud toodete eksportija (tolliameti kinnitus nr. ...(1)) deklareerib, et need tooted on ...(2) sooduspäritoluga, välja arvatud juhul kui on selgelt näidatud teisiti.

Greekversion

Ο εξαγωγέας των προϊόντων που καλύπτονται από το παρόν έγγραφο (άδεια τελωνείου υπ΄αριθ. ...(1)) δηλώνει ότι, εκτός εάν δηλώνεται σαφώς άλλως, τα προϊόντα αυτά είναι προτιμησιακής καταγωγής ...(2).

English version

The exporter of the products covered by this document (customs authorization No ...(1)) declares that, except where otherwise clearly indicated, these products are of ...(2) preferential origin

French version

L'exportateur des produits couverts par le présent document (autorisation douanière n° ...(1))
déclare que, sauf indication claire du contraire, ces produits ont l'origine préférentielle ... (2).

Italian version

L'esportatore  delle  merci  contemplate  nel  presente  documento  (autorizzazione  doganale n. ...(1)) dichiara che, salvo indicazione contraria, le merci sono di origine preferenziale ...(2).

Latvian version

Eksportētājs produktiem, kuri ietverti šajā dokumentā (muitas pilnvara Nr. …(1)), deklarē, ka, iznemot tur, kur ir citādi skaidri noteikts, šiem produktiem ir priekšrocību izcelsme no …(2).

Lithuanian version

Šiame dokumente išvardintų prekių eksportuotojas (muitinès liudijimo Nr …(1)) deklaruoja,
kad, jeigu kitaip nenurodyta, tai yra …(2) preferencinès kilmés prekés.

Hungarian version

A jelen okmányban szereplő áruk exportőre (vámfelhatalmazási szám: …(1)) kijelentem, hogy
eltérő jelzés hianyában az áruk kedvezményes …(2) származásúak.

Maltese version

L-esportatur tal-prodotti koperti b’dan id-dokument (awtorizzazzjoni tad-dwana nru. …(1)) jiddikjara li, ħlief fejn indikat b’mod ċar li mhux hekk, dawn il-prodotti huma ta’ oriġini preferenzjali …(2).

Dutch version

De exporteur van de goederen waarop dit document van toepassing is (douanevergunning nr. ...(1)), verklaart dat, behoudens uitdrukkelijke andersluidende vermelding, deze goederen van preferentiële ... oorsprong zijn (2).

Polish version

Eksporter produktów objętych tym dokumentem (upoważnienie władz celnych nr …(1)) deklaruje, że z wyjątkiem gdzie jest to wyraźnie określone, produkty te mają …(2) preferencyjne pochodzenie.

Portuguese version

O abaixo assinado, exportador dos produtos cobertos pelo presente documento (autorização aduaneira n°. ...(1)), declara que, salvo expressamente indicado em contrário, estes produtos são de origem preferencial ...(2).

Romanian version

Exportatorul produselor ce fac ojiectul acestui document (autorizaţia vamalâ nr. …(1)) declará cá, exceptând cazul în care în mod expres este indicat altfel, aceste produse sunt de origine preferenţialā …(2).

Slovenian version

Izvoznik blaga, zajetega s tem dokumentom (pooblastilo carinskih organov št …(1)) izjavlja,
da, razen če ni drugače jasno navedeno, ima to blago preferencialno …(2) poreklo.

Slovak version

Vývozca  výrobkov  uvedených  v  tomto  dokumente  (číslo  povolenia  …(1))  vyhlasuje,  že okrem zreteľne označených, majú tieto výrobky preferenčný pôvod v …(2).

Finnish version

Tässä  asiakirjassa  mainittujen  tuotteiden  viejä  (tullin  lupa  n:o  ...(1))  ilmoittaa,  että  nämä tuotteet ovat, ellei toisin ole selvästi merkitty, etuuskohteluun oikeutettuja ... alkuperätuotteita (2).
Swedish version

Exportören av de varor som omfattas av detta dokument (tullmyndighetens tillstånd nr. ...(1)) försäkrar att dessa varor, om inte annat tydligt markerats, har förmånsberättigande ... ursprung (2).
…………………………………………………………….............................................3 (Place and date)

...……………………………………………………………………..............................4 (Signature of the exporter, in addition to the name of the person signing the declaration has to be indicated in clear script)

1When the invoice declaration is made out by an approved exporter, the authorisation number of the approved exporter must be entered in this space. When the invoice declaration is not made out by an approved exporter, the words in brackets shall be omitted or the space left blank.

2Origin of products to be indicated. When the invoice declaration relates, in whole or in part, to products originating in Ceuta and Melilla, the exporter must clearly indicate them in the document on which the declaration is made out by means of the symbol “CM”.

3These indications may be omitted if the information is contained on the document itself.

4In cases where the exporter is not required to sign, the exemption of signature also implies the exemption of the name of the signatory.

Annex VII
SPECIMENS OF A CERTIFICATE OF ORIGIN AND APPLICATION FOR A CERTIFICATE OF ORIGIN
Printing instructions

1.   Each form shall measure 210 x 297 mm; a tolerance of up to minus 5 mm or plus 8 mm in the  length  may  be  allowed.    The  paper  used  must  be  white,  sized  for  writing,  not

containing mechanical pulp and weighing not less than 25 g/m2.  It shall have a printed
green guilloche pattern background making any falsification by mechanical or chemical means apparent to the eye.

2.   The  competent  authorities  of  the  Parties  may  reserve  the  right  to  print  the  forms themselves or may have them printed by approved printers.  In the latter case, each form must include a reference to such approval.  Each form must bear the name and address of the printer or a mark by which the printer can be identified.   It shall also bear a serial number, either printed or not, by which it can be identified.

SPECIMEN OF A CERTIFICATE OF ORIGIN
MOVEMENT CERTIFICATE
(1)If goods are not packed, indicate number of articles or state « in bulk » as appropriate

(2).Complete only where the regulations of the exporting country or territory require.

11. CUSTOMS (EU) or ISSUING AUTHORITIES (VN) ENDORSEMENT
Declaration certified
Export document (2)
Form ...............................No  ….……... Of  ……………………………………….

Customs office  .................................……

Issuing country or territory  ......................        Stamp

...................................................................

................................................................... Place and date ……………......................

...................................................................

……............................................................

(Signature)

12. DECLARATION BY THE EXPORTER
I, the undersigned, declare that the goods described above meet the conditions required for the issue of

this certificate.

Place and date ………………........................

..........................................................................

(Signature)

	13. REQUEST FOR VERIFICATION, to
	14. RESULT OF VERIFICATION

	
	Verification carried out shows that this certificate (1)
  was  issued  by  the  customs  office  (EU)  issuing authority (VN) indicated and

that the information contained therein is accurate.

 does not meet the requirements as to authenticity and accuracy (see remarks appended).

.........................................………………………………..

(Place and date)

Stamp

.....................................................…

(Signature)

(1) Insert X in the appropriate box.

	Verification of the authenticity and accuracy of this certificate is requested.

...............................................…………….................................

(Place and date)

Stamp

.....................................................……

(Signature)
	


NOTES
1.
Certificate must not contain erasures or words written over one another. Any alterations must be made by deleting the incorrect particulars and adding any necessary corrections. Any such alteration must be initialled by the person who completed the certificate and endorsed by the Customs authorities (EU) issuing authority (VN) of the issuing country or territory.

2.
No spaces must be left between the items entered on the certificate and each item must be preceded by an item number. A horizontal line must be drawn immediately below the last item. Any unused space must be struck through in such a manner as to make any later additions impossible.

3.      Goods must be described in accordance with commercial practice and with sufficient detail to enable them to be identified.

SPECIMEN OF AN APPLICATION FOR A CERTIFICATE OF ORIGIN (for exports from the Union to
Vietnam)
APPLICATION FOR A MOVEMENT CERTIFICATE
(1) If goods are not packed, indicate number of articles or state « in bulk » as appropriate

DECLARATION BY THE EXPORTER
I, the undersigned, exporter of the goods described overleaf,

DECLARE     that the goods meet the conditions required for the issue of the attached certificate;
	SPECIFY
	as follows the circumstances which have enable these goods to meet the above conditions:

....................................................................................................................................................................

	
	....................................................................................................................................................................

	
	....................................................................................................................................................................

	
	....................................................................................................................................................................

	SUBMIT
	the following supporting documents (1):

....................................................................................................................................................................

	
	....................................................................................................................................................................

	
	....................................................................................................................................................................

	
	....................................................................................................................................................................


UNDERTAKE to  submit,  at  the  request  of  the  appropriate  authorities,  any  supporting  evidence  which  these authorities may require for the purpose of issuing the attached certificate, and undertake, if required, to agree to any inspection of my accounts and to any check on the processes of manufacture of the above goods, carried out by the said authorities;

REQUEST     the issue of the attached certificate for these goods.

....................................................... . ............................................. (Place and date)

. ..................................................................................................... (Signature)

1      For example: import documents, movement certificates, invoices, manufacturer’s declarations, etc., referring

to the products used in manufacture or to the goods re-exported in the same state.

ANNEX VIII EXPLANATORY NOTES
1. For the purposes of Article 1(p), the “exporter” is not necessarily the person (the seller) that issues the sales invoice for the consignment (third party invoicing). The seller can be located in the territory of a non-Party to the agreement.

2. For the purposes of Article 4(1)(b) “plants and vegetable products” includes notably live

trees, flowers, fruits, vegetables, seaweeds and fungi.

3.  For  the  purposes  of  Article  11  general  accounting  principles  means  the  recognised consensus or substantial authoritative support in the territory of a Party, with respect to the recording of revenues, expenses, costs, assets and liabilities; the disclosure of information; and the preparation of financial statements. These standards may encompass broad guidelines of general application as well as detailed standards, practices and procedures.

4. For the purpose of Article 13(4) the terms "In case of doubt" means that the importing Party has the discretion of determining the cases for which the declarant is requested to provide  evidence  of  compliance  with  Article 13  but  that  it  cannot  routinely  require  the submission of that evidence.

5. For the purposes of Article 17(1) “in writing” includes an application being made by

electronic means.

6. For the purpose of Article 17(3) the terms “to submit at any time, at the request of the competent authorities of the exporting Party, all appropriate documents” covers both the situation whereby the competent authorities request systematically the submission of all supporting documents as well as the situation whereby the competent authorities only make targeted requests for the submission of the supporting documents.

7. For the purposes of Article 21(3) “another commercial document” can be, for example, an accompanying: delivery note, a pro-forma invoice or a packing list. A transport document, such as a Bill of Lading or the Airway Bill, cannot be considered as another commercial document. An origin declaration on a separate form is not permitted. The origin declaration may be submitted on a separate sheet of the commercial document when the sheet is an obvious part of this document.

8. As regards the application of Article 32, the customs authorities of the exporting country endeavour to inform the importing authorities about the receipt of the verification request. They may do so in any form, including electronic. They also endeavour to inform the requesting authorities in case they need more time than the period of ten months foreseen to carry out verification and provide a reply.

9. As regards the application of Article 32(6), the requesting competent authorities shall check with the requested competent authorities whether they have effectively received the request before refusing the entitlement of preferences.

JOINT DECLARATION
concerning the Principality of Andorra
1.   Products originating in the Principality of Andorra falling within Chapters 25 to 97 of the Harmonised System shall be accepted by Vietnam as originating in the Union within the meaning of this Agreement.

2. The Protocol concerning 'the definition of originating products and Methods of Administrative co-operation' shall apply mutatis mutandis for the purpose of defining the originating status of the above-mentioned products.

JOINT DECLARATION
concerning the Republic of San Marino
1.   Products originating in the Republic of San Marino shall be accepted by Vietnam as originating in the Union within the meaning of this Agreement.

2. The Protocol concerning 'the definition of originating products and Methods of Administrative co-operation' shall apply mutatis mutandis for the purpose of defining the originating status of the above-mentioned products.

JOINT DECLARATION
concerning the revision of the rules of origin contained in Protocol concerning 'the definition of originating products and Methods of Administrative co-operation'
1. The Parties agree to review the rules of origin contained in this Protocol concerning the definition of originating products and Methods of Administrative co-operation' and discuss the necessary amendments upon request of either Party.

2. Annexes II to IV to the Protocol concerning 'the definition of originating products and Methods of Administrative co-operation' will be adapted in accordance with the periodical changes to the Harmonised System.

LIST OF WORKING OR PROCESSING REQUIRED TO BE CARRIED OUT ON NON-ORIGINATING MATERIALS IN ORDER FOR THE PRODUCT MANUFACTURED TO OBTAIN ORIGINATING STATUS
	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	(1)
	(2)
	(3)

	Chapter 1
	Live animals
	All the animals of Chapter 1 are wholly obtained

	Chapter 2
	Meat and edible meat offal
	Manufacture in which all the meat and edible meat offal used are wholly obtained

	ex Chapter 3
	Fish and crustaceans, molluscs and other aquatic

invertebrates, except for:
	All fish and crustaceans, molluscs and other aquatic invertebrates are wholly obtained

	0304
	Fish fillets and other fish meat (whether or not

minced), fresh, chilled or frozen
	Manufacture in which all the materials of Chapter 3 used are wholly obtained

	0305
	Fish, dried, salted or in brine; smoked fish,

whether or not cooked before or during the smoking process; flours, meals and pellets of fish, fit for human consumption
	Manufacture in which all the materials of Chapter 3 used are wholly obtained

	ex 0306
	Crustaceans,  whether  in  shell  or  not,  dried,

salted   or   in   brine;   smoked   crustaceans, whether in shell or not, whether or not cooked before or during the smoking process; crustaceans, in shell, cooked by steaming or by boiling in water, whether or not chilled, frozen, dried, salted or in brine; flours, meals
	Manufacture in which all the materials of Chapter 3 used are wholly obtained


	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	and  pellets  of  crustaceans,  fit  for  human consumption
	

	ex 0307
	Molluscs, whether in shell or not, dried, salted

or in brine; smoked molluscs, whether in shell or not, whether or not cooked before or during the smoking process; flours, meals and pellets of molluscs, fit for human consumption
	Manufacture in which all the materials of Chapter 3 used are wholly obtained

	ex 0308
	Aquatic invertebrates other than crustaceans

and molluscs, dried salted or in brine; smoked aquatic  invertebrates  other  than  crustaceans and molluscs, whether or not cooked before or during the smoking process; flours, meals and pellets of aquatic invertebrates other than crustaceans and molluscs, fit for human consumption
	Manufacture in which all the materials of Chapter 3 used are wholly obtained

	ex Chapter 4
	Dairy  produce;  birds'  eggs;  edible  products  of

animal origin, not elsewhere specified or included;
	Manufacture in which:

- all the materials of Chapter 4 used are wholly obtained; and

- the weight of sugar used does not exceed 20% of the weight of the final product

	0409
	Natural honey
	Manufacture in which all the natural honey used is wholly obtained

	ex Chapter 5
	Products of animal origin, not elsewhere specified
	Manufacture from materials of any heading


2

	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	or included, except for:
	

	ex 0511 91
	Inedible fish eggs and roes
	All the eggs and roes are wholly obtained

	Chapter 6
	Live trees and other plants; bulbs, roots and the like; cut flowers and ornamental foliage
	Manufacture in which all the materials of Chapter 6 used are wholly obtained

	Chapter 7
	Edible vegetables and certain roots and tubers
	Manufacture in which all the materials of Chapter 7 used are wholly obtained

	Chapter 8
	Edible  fruit  and  nuts;  peel  of  citrus  fruits  or melons
	Manufacture in which:

- all the fruit, nuts and peels of citrus fruits or melons of Chapter 8 used are wholly obtained,

and

- the weight of sugar used does not exceed 20% of the weight of the final product

	Chapter 9
	Coffee, tea, maté and spices
	Manufacture from materials of any heading

	Chapter 10
	Cereals
	Manufacture in which all the materials of Chapter 10 used are wholly obtained

	Chapter 11
	Products of the milling industry; malt; starches;

inulin; wheat gluten
	Manufacture in which all  the materials of Chapters 10 and 11, headings 0701, 071410

and 2303, and sub-heading 0710 10 used are wholly obtained


3

	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 12
	Oil seeds and oleaginous fruits; miscellaneous grains, seeds and fruit; industrial or medicinal plants; straw and fodder
	Manufacture from materials of any heading, except that of the product

	Chapter 13
	Lac; gums, resins and other vegetable saps and

extracts
	Manufacture from materials of any heading, in which the weight of sugar used does not

exceed 20% of the weight of the final product

	Chapter 14
	Vegetable plaiting  materials;  vegetable products

not elsewhere specified or included
	Manufacture from materials of any heading

	ex Chapter 15
	Animal  or  vegetable  fats  and  oils  and  their

cleavage products; prepared edible fats; animal or vegetable waxes; except for:
	Manufacture from materials of any subheading, except that of the product

	1509 and 1510
	Olive oil and its fractions
	Manufacture in which all the vegetable materials used are wholly obtained

	1516 and 1517
	Animal  or  vegetable  fats  and  oils  and  their

fractions, partly or wholly hydrogenated, inter- esterified, re-esterified or elaidinised, whether or not refined, but not further prepared

Margarine; edible mixtures or preparations of animal or vegetable fats or oils or of fractions of different fats or oils of this Chapter, other than edible fats or  oils or  their fractions of  heading

1516
	Manufacture from materials of any heading, except that of the product

	152000
	Glycerol
	Manufacture from materials of any heading


4

	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 16
	Preparations of meat, of fish or of  crustaceans, molluscs or other aquatic invertebrates
	Manufacture in which all the materials of Chapters 2, 3 and 16 used are wholly obtained

	ex Chapter 17
	Sugars and sugar confectionery; except for:
	Manufacture from materials of any heading, except that of the product

	1702
	Other sugars, including chemically pure lactose, maltose, glucose and fructose, in solid form; sugar

syrups   not   containing   added   flavouring   or

colouring matter; artificial honey, whether or not mixed with natural honey; caramel
	Manufacture from materials of any heading, except that of the product, in which the weight of the materials of headings 1101 to 1108, 1701 and 1703 used does not exceed

30% of the weight of the final product

	1704
	Sugar confectionery (including white chocolate),

not containing cocoa
	Manufacture from materials of any heading, except that of the product, in which:

- the individual weight of the materials of Chapter 4 used does not exceed 20% of the weight of the final product, and

- the individual weight of sugar used does not exceed 40% of the weight of the final products and

- the total combined weight of sugar and the materials of Chapter 4 used does not exceed

50% of the weight of final product

	Chapter 18
	Cocoa and cocoa preparations
	Manufacture from materials of any heading, except that of the product, in which

- the individual weight of sugar and of the materials of Chapter 4 used does not exceed

40% of the weight of the final product and,

- the total combined weight of sugar and the materials of Chapter 4 used does not exceed

60% of the weight of final product


5

	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 19
	Preparations  of  cereals,  flour,  starch  or  milk;

pastrycooks' products
	Manufacture from materials of any heading, except that of the product, in which:

- the weight of all the materials of Chapters 2, 3 and 16 used does not exceed 20% of the weight of the final product, and

- the weight of the materials of headings 1006 and 1101 to 1108 used does not exceed

20% of the weight of the final product, and

- the individual weight of the materials of Chapter 4 used does not exceed 20% of the weight of the final product, and

- the individual weight of sugar used does not exceed 40% of the weight of the final products and

- the total combined weight of sugar and the materials of Chapter 4 used does not exceed 50% of the weight of final product

	ex Chapter 20
	Preparations  of  vegetables,  fruit,  nuts  or  other

parts of plants; except for:
	Manufacture from materials of any heading, except that of the product, in which the

weight of sugar used does not exceed 20% of the weight of the final product

	2002 and 2003
	Tomatoes,  mushrooms  and  truffles  prepared  or preserved otherwise than by vinegar of acetic acid
	Manufacture in which all the materials of Chapters 7 used are wholly obtained

	ex Chapter 21
	Miscellaneous edible preparations; except for:
	Manufacture from materials of any heading, except that of the product, in which:

- the individual weight of the materials of Chapter 4 used does not exceed 20% of the weight of the final product,

- the individual weight of sugar used does not exceed 40% of the weight of the final


6

	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	products and

- the total combined weight of sugar and the materials of Chapter 4 used does not exceed

50% of the weight of final product

	2103
	Sauces    and    preparations    therefore;    mixed condiments and mixed seasonings; mustard flour

and meal and prepared mustard:
	

	
	-   Sauces   and   preparations   therefore;   mixed condiments and mixed seasonings
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However, mustard flour or meal or prepared mustard may be used

	
	- Mustard flour and meal and prepared mustard
	Manufacture from materials of any heading

	Chapter 22
	Beverages, spirits and vinegar
	Manufacture from materials of any heading, except that of the product and headings

2207 and 2208, in which:

- all the materials of sub-headings 0806 10, 2009 61, 2009 69 used are wholly obtained, and

- the individual weight of sugar and of the materials of Chapter 4 used does not exceed

20% of the weight of the final product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	ex Chapter 23
	Residues  and  waste  from  the  food  industries;

prepared animal fodder; except for:
	Manufacture from materials of any heading, except that of the product

	2302 and ex 2303
	Residues of starch manufacture
	Manufacture from materials of any heading, except that of the product, in which the weight of the materials of Chapter 10 used does not exceed 20% of the weight of the

final product

	2309
	Preparations of a kind used in animal feeding
	Manufacture from materials of any heading, except that of the product, in which:

- all the materials of Chapters 2 and 3 used are wholly obtained, and

- the materials of Chapter 10 and 11 and headings 2302 and 2303 used does not exceed

20% of the weight of the final product, and

- the individual weight of the materials of Chapter 4 used does not exceed 20% of the weight of the final product,

- the individual weight of sugar used does not exceed 40% of the weight of the final products and

- the total combined weight of sugar and the materials of Chapter 4 used does not exceed

50% of the weight of final product

	ex Chapter 24
	Tobacco  and  manufactured  tobacco  substitutes;

except for:
	Manufacture from materials of any heading in which the weight of materials of Chapter

24 used does not exceed 30% of the total weight of materials of Chapter 24 used

	2401
	Unmanufactured tobacco; tobacco refuse
	All unmanufactured tobacco and tobacco refuse of Chapter 24 is wholly obtained
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	

	Ex 2402
	Cigarettes of tobacco or of tobacco substitutes
	Manufacture from materials of any heading except that of the product and of smoking tobacco of subheading 240319 in which at least 10% by weight of all materials of

chapter 24 used is wholly obtained unmanufactured tobacco or tobacco refuse of heading

2401

	ex Chapter 25
	Salt;    sulphur;   earths   and    stone;   plastering

materials, lime and cement; except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	ex 2519
	Crushed       natural       magnesium       carbonate

(magnesite),   in   hermetically-sealed   containers, and magnesium oxide, whether or not pure, other than fused magnesia or dead-burned (sintered) magnesia
	Manufacture from materials of any heading, except that of the product. However, natural

magnesium carbonate (magnesite) may be used

	Chapter 26
	Ores, slag and ash
	Manufacture from materials of any heading, except that of the product

	ex Chapter 27
	Mineral fuels, mineral oils and products of their distillation;    bituminous    substances;    mineral

waxes, except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	ex 2707
	Oils in which the weight of the aromatic constituents exceeds that of the non-aromatic constituents, being oils similar to mineral oils obtained by distillation of high temperature coal tar, of which more than 65 % by volume distils at a temperature of up to 250°C (including mixtures of petroleum spirit and benzole), for use as power or heating fuels
	Operations of refining and/or one or more specific process(es)1
or
Other operations in which all the materials used are classified within a heading other than that of the product. However, materials of the same heading as the product may be used, provided that their total value does not exceed 50 % of the ex-works price of the product

	2710
	Petroleum oils and oils obtained from bituminous

materials, other than crude; preparations not elsewhere specified or included, containing by weight 70 % or more of petroleum oils or of oils obtained from bituminous materials, these oils being the basic constituents of the preparations; waste oils
	Operations of refining and/or one or more specific process(es)2

or
Other operations in which all the materials used are classified within a heading other than that of the product. However, materials of the same heading as the product may be used, provided that their total value does not exceed 50 % of the ex-works price of the product

	2711
	Petroleum gases and other gaseous hydrocarbons
	Operations of refining and/or one or more specific process(es)2

or
Other operations in which all the materials used are classified within a heading other than that of the product. However, materials of the same heading as the product may be used, provided that their total value does not exceed 50 % of the ex-works price of the product

	2712
	Petroleum  jelly;  paraffin  wax,  microcrystalline

petroleum wax, slack wax, ozokerite, lignite wax, peat   wax,   other   mineral   waxes,   and   similar
	Operations of refining and/or one or more specific process(es)2
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	products   obtained   by   synthesis   or   by   other processes, whether or not coloured
	or
Other operations in which all the materials used are classified within a heading other than that of the product. However, materials of the same heading as the product may be used, provided that their total value does not exceed 50 % of the ex-works price of the product

	2713
	Petroleum  coke,  petroleum  bitumen  and  other

residues of petroleum oils or of oils obtained from bituminous materials
	Operations of refining and/or one or more specific process(es)1

or
Other operations in which all the materials used are classified within a heading other than that of the product. However, materials of the same heading as the product may be used, provided that their total value does not exceed 50 % of the ex-works price of the product

	Chapter 28
	Inorganic    chemicals;    organic    or    inorganic

compounds  of   precious   metals,   of   rare-earth metals, of radioactive elements or of isotopes
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However,

materials of the same heading as the product may be used, provided that their total value does not exceed 20 % of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	Chapter 29
	Organic chemicals
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However,

materials of the same heading as the product may be used, provided that their total value does not exceed 20% of the ex-works price of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	ex Chapter 30
	Pharmaceutical products
	Manufacture from materials of any heading

	3004
	Medicaments (excluding goods of heading 3002,

3005 or 3006) consisting of mixed or unmixed products for therapeutic or prophylactic uses, put up in measured doses (including those in the form of transdermal administration systems) or in forms or in forms of packing for retail sale
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Chapter 31
	Fertilisers
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However, materials of the same heading as the product may be used, provided that their total value

does not exceed 20 % of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	Chapter 32
	Tanning  or  dyeing  extracts;  tannins  and  their

derivatives;  dyes,  pigments and  other  colouring matter; paints and varnishes; putty and other mastics; inks
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However,

materials of the same heading as the product may be used, provided that their total value does not exceed 20 % of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex-
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	works price of the product

	Chapter 33
	Essential oils and resinoids; perfumery, cosmetic or toilet preparations
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However, materials of the same heading as the product may be used, provided that their total value

does not exceed 20 % of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	ex Chapter 34
	Soap,   organic   surface-active   agents,   washing

preparations, lubricating preparations, artificial waxes, prepared waxes, polishing or scouring preparations, candles and similar articles, modelling pastes, "dental waxes" and dental preparations with a basis of plaster, except for:
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However,

materials of the same heading as the product may be used, provided that their total value does not exceed 20 % of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	ex 3404
	Artificial waxes and prepared waxes:

–  With  a  basis  of  paraffin,  petroleum  waxes, waxes obtained from bituminous minerals, slack wax or scale wax
	Manufacture from materials of any heading

	ex Chapter 35
	Albuminoidal   substances;    modified    starches;

glues; enzymes
	Manufacture from materials of any heading, except that of the product.
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	3505
	Dextrins and  other  modified starches (for example, pregelatinised or esterified starches); glues based on starches, or on dextrins or other modified starches.
	Manufacture from materials of any heading, except that of the product, in which the value of all the materials used does not exceed 50% of the ex-works price of the product

	3506
	Prepared glues and other prepared adhesives, not

elsewhere specified or included; products suitable for use as glues or adhesives, put up for retail sale as glues or adhesives, not exceeding a net weight of 1kg
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Chapter 36
	Explosives;    pyrotechnic    products;    matches;

pyrophoric       alloys;       certain       combustible preparations
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However, materials of the same heading as the product may be used, provided that their total value

does not exceed 20 % of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	Chapter 37
	Photographic or cinematographic goods
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However,

materials of the same heading as the product may be used, provided that their total value does not exceed 20 % of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	ex Chapter 38
	Miscellaneous chemical products; except for:
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However, materials of the same heading as the product may be used, provided that their total value does not exceed 20% of the ex-works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	3824 60
	Sorbitol other than that of subheading 2905 44
	Manufacture from materials of any subheading, except that of the product and except

materials of subheading 2905 44. However, materials of the same subheading as the product may be used, provided that their total value does not exceed 20% of the ex- works price of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	Chapter 39
	Plastics and articles thereof
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However,

materials of the same heading as the product may be used, provided that their total value does not exceed 20% of the ex-works price of the product

or

Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	ex Chapter 40
	Rubber and articles thereof; except for:
	Manufacture from materials of any heading, except that of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	4012
	Retreaded or used pneumatic tyres of rubber; solid

or  cushion  tyres,  tyre  treads  and  tyre  flaps,  of rubber:
	

	
	– Retreaded pneumatic, solid or cushion tyres, of

rubber
	Retreading of used tyres

	
	– Other
	Manufacture from materials of any heading, except those of headings 4011 and 4012

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	ex Chapter 41
	Raw  hides  and  skins  (other  than  furskins)  and leather; except for:
	

	4104 to 4106
	Tanned or crust hides and skins, without wool or hair  on,  whether  or  not  split,  but  not  further

prepared
	Re-tanning of tanned or pre-tanned hides and skins of sub-headings 4104 11, 4104 19,

4105 10, 4106 21, 4106 31 or 4106 91, or
Manufacture from materials of any heading, except that of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	4107, 4112, 4113
	Leather further prepared after tanning or crusting
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However, materials of sub-headings 4104 41, 4104 49, 4105 30, 4106 22, 4106 32 and 4106 92 may be used only if a re-tanning operation of the tanned or crust hides and skins in the dry state takes place

	Chapter 42
	Articles of leather;  saddlery and harness; travel

goods, handbags and similar containers; articles of animal gut (other than silk worm gut)
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	ex Chapter 43
	Furskins and artificial fur; manufactures thereof;

except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	4302
	Tanned or dressed furskins, assembled: (including

heads, tails, paws and other pieces of cuttings), unassembled or assembled (without the addition of  other materials) other than those of  heading

4303
	Manufacture from materials of any heading, except that of the product

	4303
	Articles of apparel, clothing accessories and other articles of furskin
	Manufacture from materials of any heading, except that of the product

	ex Chapter 44
	Wood and articles of wood; wood charcoal; except
	Manufacture from materials of any heading, except that of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	for:
	or

Manufacture in which the value of all the materials used does not exceed 70 % of the ex- works price of the product

	ex 4407
	Wood  sawn  or  chipped  lengthwise,  sliced  or

peeled, of a thickness exceeding 6 mm, planed, sanded or end-jointed
	Planing, sanding or end-jointing

	ex 4408
	Sheets for veneering (including those obtained by

slicing laminated wood) and for plywood, of  a thickness not exceeding 6 mm, spliced, and other wood sawn lengthwise, sliced or peeled of a thickness not exceeding 6 mm, planed, sanded or end-jointed
	Splicing, planing, sanding or endjointing

	ex   4410   to   ex

4413
	Beadings   and   mouldings,   including   moulded

skirting and other moulded boards
	Beading or moulding

	ex 4415
	Packing cases, boxes, crates, drums and similar

packings, of wood
	Manufacture from boards not cut to size

	ex 4418
	– Builders' joinery and carpentry of wood
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However,

cellular wood panels, shingles and shakes may be used

	
	– Beadings and mouldings
	Beading or moulding

	ex 4421
	Match splints; wooden pegs or pins for footwear
	Manufacture from wood of any heading, except drawn wood of heading 4409
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 45
	Cork and articles of cork
	Manufacture from materials of any heading, except that of the product or

Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Chapter 46
	Manufactures  of  straw,  of  esparto  or  of  other

plaiting materials; basketware and wickerwork
	Manufacture from materials of any heading, except that of the product

or

Manufacture in which the value of all the materials used does not exceed 70 % of the ex- works price of the product

	Chapter 47
	Pulp  of  wood  or  of  other  fibrous  cellulosic material;  recovered  (waste  and  scrap)  paper  or

paperboard
	Manufacture from materials of any heading, except that of the product

or

Manufacture in which the value of all the materials used does not exceed 70 % of the ex- works price of the product

	Chapter 48
	Paper and paperboard; articles of paper pulp, of

paper or of paperboard
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Chapter 49
	Printed  books,  newspapers,  pictures  and  other

products  of  the  printing  industry;  manuscripts,
	Manufacture from materials of any heading except that of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	typescripts and plans
	or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Ex Chapter 50
	Silk; except for:
	Manufacture from materials of any heading, except that of the product

	ex 5003
	Silk   waste   (including  cocoons  unsuitable  for reeling, yarn waste and garnetted stock), carded or

combed
	Carding or combing of silk waste

	5004 to ex 5006
	Silk yarn and yarn spun from silk waste
	Spinning  of  natural  fibres  or  extrusion  of  man-made  fibres  accompanied  by spinning or twisting3

	5007
	Woven fabrics of silk or of silk waste:
	Spinning of natural and/or man-made staple fibres or extrusion of man-made filament yarn or twisting, in each case accompanied by weaving

or
Weaving accompanied by dyeing or

Yarn dyeing accompanied by weaving or
Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing,  permanent  finishing,  decatising,  impregnating,  mending  and  burling),
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3

	ex Chapter 51
	Wool, fine or coarse animal hair; horsehair yarn and woven fabric; except for:
	Manufacture from materials of any heading, except that of the product

	5106 to 5110
	Yarn of wool, of fine or coarse animal hair or of horsehair
	Spinning of natural fibres or extrusion of man-made fibres accompanied by spinning3

	5111 to 5113
	Woven fabrics of wool, of fine or coarse animal hair or of horsehair:
	Spinning of natural and/or man- made staple fibres or extrusion of man-made filament yarn, in each case accompanied by weaving

or

Weaving accompanied by dyeing or Yarn dyeing accompanied by weaving or

Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3

	ex Chapter 52
	Cotton; except for:
	Manufacture from materials of any heading, except that of the product

	5204 to 5207
	Yarn and thread of cotton
	Spinning  of  natural  fibres  or  extrusion  of  man-made  fibres  accompanied  by

spinning3
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	5208 to 5212
	Woven fabrics of cotton:
	Spinning of natural and/or man- made staple fibres or extrusion of man-made filament yarn, in each case accompanied by weaving

or

Weaving accompanied by dyeing or by coating or

Yarn dyeing accompanied by weaving or

Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3

	ex Chapter 53
	Other  vegetable  textile  fibres;  paper  yarn  and woven fabrics of paper yarn; except for:
	Manufacture from materials of any heading, except that of the product

	5306 to 5308
	Yarn of other vegetable textile fibres; paper yarn
	Spinning  of  natural  fibres  or  extrusion  of  man-made  fibres  accompanied  by spinning3

	5309 to 5311
	Woven fabrics of other vegetable textile  fibres;

woven fabrics of paper yarn:
	Spinning of natural and/or man- made staple fibres or extrusion of man-made

filament yarn, in each case accompanied by weaving or


22

	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	Weaving accompanied by dyeing or by coating or

Yarn dyeing accompanied by weaving or

Printing accompanied by at least two preparatory or finishing operations (such as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed

47,5 % of the ex-works price of the product3

	5401 to 5406
	Yarn,  monofilament  and  thread  of  man-made filaments
	Extrusion of man-made fibres accompanied by spinning or spinning of natural fibres3

	5407 and 5408
	Woven fabrics of man-made filament yarn:
	Spinning of natural and/or man- made staple fibres or extrusion of man-made filament yarn, in each case accompanied by weaving

or

Weaving accompanied by dyeing or by coating or

Twisting or texturing accompanied by weaving provided that the value of the non- twisted/non-textured yarns used does not exceed 47,5 % of the ex-works price of the
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	product or

Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3

	5501 to 5507
	Man-made staple fibres
	Extrusion of man-made fibres

	5508 to 5511
	Yarn and sewing thread of man-made staple fibres
	Spinning of natural fibres or extrusion of man-made fibres accompanied by spinning3

	5512 to 5516
	Woven fabrics of man-made staple fibres:
	Spinning of natural and/or man- made staple fibres or extrusion of man-made filament

yarn, in each case accompanied by weaving or

Weaving accompanied by dyeing or by coating or

Yarn dyeing accompanied by weaving or

Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing,  permanent  finishing,  decatising,  impregnating,  mending  and  burling),
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3

	Ex Chapter 56
	Wadding,  felt  and  non-wovens;  special  yarns;

twine,  cordage,  ropes  and  cables  and  articles thereof; except for:
	Extrusion of man-made fibres accompanied by spinning or spinning of natural fibres

or

Flocking accompanied by dyeing or printing3

	5602
	Felt, whether or not impregnated, coated, covered

or laminated:
	

	
	- Needleloom felt
	Extrusion of man-made fibres accompanied by fabric formation, However:

— polypropylene filament of heading 5402,

— polypropylene fibres of heading 5503 or 5506, or

— polypropylene filament tow of heading 5501,

of which the denomination in all cases of a single filament or fibre is less than 9 decitex, may be used, provided that their total value does not exceed 40 % of the ex-works price

of the product or

Fabric formation alone in the case of felt made from natural fibres3
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	- Other
	Extrusion of man-made fibres accompanied by fabric formation, or

Fabric formation alone in the case of other felt made from natural fibres3

	5603
	Nonwovens whether or not impregnated, coated,

covered or laminated
	Extrusion of  man-made fibres, or use of natural fibres, accompanied by nonwoven

techniques including needle punching

	5604
	Rubber thread and cord, textile  covered; textile

yarn,  and  strip  and  the  like  of  heading 5404 or 5405, impregnated, coated, covered or sheathed with rubber or plastics:
	

	
	- Rubber thread and cord, textile covered
	Manufacture from rubber thread or cord, not textile covered

	
	- Other
	Extrusion of man-made fibres accompanied by spinning or spinning of natural fibres3

	5605
	Metallised  yarn,  whether  or  not  gimped,  being

textile yarn, or strip or the like of heading 5404 or 5405,  combined  with  metal  in  the  form  of thread, strip or powder or covered with metal
	Extrusion of man-made fibres accompanied by spinning or spinning of natural and/or man-made staple fibres3

	5606
	Gimped   yarn,   and   strip   and   the   like   of

heading 5404 or 5405, gimped (other than those of heading 5605    and    gimped    horsehair    yarn); chenille yarn (including flock chenille yarn); loop wale-yarn
	Extrusion of man-made fibres accompanied by spinning or spinning of natural and/or

man-made staple fibres or

Spinning accompanied with flocking
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	or

Flocking accompanied by dyeing3

	Chapter 57
	Carpets and other textile floor coverings:
	Spinning of natural and/or man-made staple fibres or extrusion of man- made filament yarn, in each case accompanied by weaving

or

Manufacture from coir yarn or sisal yarn or jute yarn or

Flocking accompanied by dyeing or by printing or

Tufting accompanied by dyeing or by printing

Extrusion of man-made fibres accompanied by non-woven techniques including needle punching 3
However:

— polypropylene filament of heading 5402,

— polypropylene fibres of heading 5503 or 5506, or

— polypropylene filament tow of heading 5501,
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	of which the denomination in all cases of a single filament or fibre is less than 9 decitex, may be used, provided that their total value does not exceed 40 % of the ex-works price of the product

Jute fabric may be used as a backing

	Ex Chapter 58
	Special woven fabrics; tufted textile fabrics; lace;

tapestries; trimmings; embroidery; except for:
	Spinning of natural and/or man- made staple fibres or extrusion of man-made filament

yarn, in each case accompanied by weaving or

Weaving accompanied by dyeing or flocking or coating or

Flocking accompanied by dyeing or by printing or

Yarn dyeing accompanied by weaving or

Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	5805
	Hand-woven tapestries of the types Gobelins, Flanders, Aubusson, Beauvais and the like, and needle-worked tapestries (for example, petit point, cross stitch), whether or not made up
	Manufacture from materials of any heading, except that of the product

	5810
	Embroidery in the piece, in strips or in motifs
	Manufacture in which the value of all the materials used does not exceed 50 % of the ex-

works price of the product

	5901
	Textile fabrics coated with  gum or  amylaceous

substances, of a kind used for the outer covers of books or the like; tracing cloth; prepared painting canvas; buckram and similar stiffened textile fabrics of a kind used for hat foundations
	Weaving accompanied by dyeing or by flocking or by coating

or

Flocking accompanied by dyeing or by printing

	5902
	Tyre cord fabric of high tenacity yarn of nylon or other polyamides, polyesters or viscose rayon:
	

	
	- Containing not more than 90 % by weight of textile materials
	Weaving

	
	- Other
	Extrusion of man-made fibres accompanied by weaving

	5903
	Textile  fabrics  impregnated,  coated,  covered  or laminated  with   plastics,  other   than   those   of

heading 5902
	Weaving accompanied by dyeing or by coating

or

Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex-
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	works price of the product

	5904
	Linoleum,  whether  or  not  cut  to  shape;  floor coverings  consisting  of  a  coating  or  covering

applied on a textile backing, whether or not cut to shape
	Weaving accompanied by dyeing or by coating3

	5905
	Textile wall coverings:
	

	
	- Impregnated, coated, covered or laminated with

rubber, plastics or other materials
	Weaving accompanied by dyeing or by coating

	
	- Other
	Spinning of natural and/or man-made staple fibres or extrusion of manmade filament

yarn, in each case accompanied by weaving or

Weaving accompanied by dyeing or by coating or

Printing  accompanied  by  at  least  two  preparatory  or  finishing  operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	5906
	Rubberised  textile  fabrics,  other  than  those  of heading 5902:
	

	
	- Knitted or crocheted fabrics
	Spinning of natural and/or man-made staple fibres or extrusion of manmade filament yarn, in each case accompanied by knitting

or

Knitting accompanied by dyeing or by coating or

Dyeing of yarn of natural fibres accompanied by knitting3

	
	- Other fabrics made of synthetic filament yarn, containing more than 90 % by weight of textile

materials
	Extrusion of man-made fibres accompanied by weaving

	
	- Other
	Weaving accompanied by dyeing or by coating

or

Dyeing of yarn of natural fibres accompanied by weaving

	5907
	Textile fabrics otherwise impregnated, coated or

covered; painted canvas being theatrical scenery, studio back-cloths or the like
	Weaving accompanied by dyeing or by flocking or by coating

or

Flocking accompanied by dyeing or by printing
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	or

Printing  accompanied by  at  least  two  preparatory or  finishing operations (such  as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product

	5908
	Textile  wicks,  woven,  plaited  or  knitted,  for

lamps, stoves, lighters, candles or the like; incandescent gas mantles and tubular knitted gas mantle  fabric  therefor,  whether  or  not impregnated:
	

	
	- Incandescent gas mantles, impregnated
	Manufacture from tubular knitted gas-mantle fabric

	
	- Other
	Manufacture from materials of any heading, except that of the product

	5909 to 5911
	Textile articles of  a  kind suitable for industrial use:
	

	
	-  Polishing discs or  rings other than of  felt  of heading 5911
	Weaving

	
	-  Woven  fabrics,  of  a  kind  commonly used  in

papermaking or other technical uses, felted or not, whether or not impregnated or coated, tubular or endless with single or multiple warp and/or weft, or flat woven with multiple warp and/or weft of
	Extrusion of man-made fibres or Spinning of natural and/or of man- made staple fibres,

in each case accompanied by weaving or
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	heading 5911
	Weaving accompanied by dyeing or by coating

Only the following fibres may be used:

– – coir yarn

– – yarn of polytetrafluoroethylene4,

– – yarn, multiple, of polyamide, coated impregnated or covered with a phenolic resin,

–   –   yarn   of   synthetic   textile   fibres   of   aromatic   polyamides,   obtained   by polycondensation of m- phenylenediamine and isophthalic acid,

– – monofil of polytetrafluoroethylene4,

– – yarn of synthetic textile fibres of poly(p-phenylene terephthalamide),

– – glass fibre yarn, coated with phenol resin and gimped with acrylic yarn4,

– – copolyester monofilaments of a polyester and a resin of terephthalic acid and 1,4- cyclohexanediethanol and isophthalic acid

	
	- Other
	Extrusion of man-made filament yarn or spinning of natural or man-made staple fibres, accompanied by weaving3
or

Weaving accompanied by dyeing or by coating
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 60
	Knitted or crocheted fabrics
	Spinning of natural and/or man-made staple fibres or extrusion of manmade filament yarn, in each case accompanied by knitting

or

Knitting accompanied by dyeing or by flocking or by coating or

Flocking accompanied by dyeing or by printing or

Dyeing of yarn of natural fibres accompanied by knitting or

Twisting or texturing accompanied by knitting provided that the value of the non- twisted/non-textured yarns used does not exceed 47,5 % of the ex-works price of the product3

	Chapter 61
	Articles   of   apparel   and   clothing   accessories, knitted or crocheted:
	

	
	-   Obtained  by   sewing  together  or  otherwise assembling,  two  or  more  pieces  of  knitted  or

crocheted fabric  which  have  been  either  cut  to

form or obtained directly to form
	Knitting and making-up (including cutting) 35


34

	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	- Other
	Spinning of natural and/or man-made staple fibres or extrusion of man-made filament yarn, in each case accompanied by knitting (knitted to shape products)

or

Dyeing of yarn of natural fibres accompanied by knitting (knitted to shape products) 3

	Ex Chapter 62
	Articles of apparel and clothing accessories, not

knitted or crocheted; except for:
	Weaving accompanied by making- up (including cutting)

or

Making-up preceded by printing accompanied by at least two preparatory or finishing operations (such as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex-works price of the product3 5

	ex 6202, ex 6204,

ex 6206, ex 6209 and ex 6211
	Women's, girls' and babies' clothing and clothing

accessories for babies, embroidered
	Weaving accompanied by making- up (including cutting)

or

Manufacture from unembroidered fabric, provided that the value of the unembroidered fabric used does not exceed 40 % of the ex-works price of the product5

	ex 6210         and

ex 6216
	Fire-resistant  equipment  of  fabric  covered  with

foil of aluminised polyester
	Weaving accompanied by making- up (including cutting)

or

Coating provided that the value of the uncoated fabric used does not exceed 40 % of the
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	ex-works price of the product accompanied by making-up (including cutting)5

	6213 and 6214
	Handkerchiefs,     shawls,     scarves,     mufflers, mantillas, veils and the like:
	

	
	- Embroidered
	Weaving accompanied by making-up (including cutting)

or

Manufacture from unembroidered fabric, provided that the value of the unembroidered fabric used does not exceed 40 % of the ex-works price of the product ( 9 )

or

Making-up preceded by printing accompanied by at least two preparatory or finishing operations (such as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 % of the ex- works price of the product3 5

	
	- Other
	Weaving accompanied by making-up (including cutting)

or

Making-up preceded by printing accompanied by at  least two preparatory finishing operations (such as scouring, bleaching, mercerising, heat setting, raising, calendering, shrink resistance processing, permanent finishing, decatising, impregnating, mending and burling), provided that the value of the unprinted fabric used does not exceed 47,5 %
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	of the ex-works price of the product3 5

	6217
	Other  made  up  clothing  accessories;  parts  of garments  or  of  clothing  accessories,  other  than

those of heading 6212:
	

	
	- Embroidered
	Weaving accompanied by making-up (including cutting)

or

Manufacture from unembroidered fabric, provided that the value of the unembroidered fabric used does not exceed 40 % of the ex-works price of the product5

	
	- Fire-resistant equipment of fabric covered with

foil of aluminised polyester
	Weaving accompanied by making-up (including cutting)

or

Coating provided that the value of the uncoated fabric used does not exceed 40 % of the ex-works price of the product accompanied by making-up (including cutting) 5

	
	- Interlinings for collars and cuffs, cut out
	Manufacture from materials of any heading, except that of the product, and in which the value of all the materials used does not exceed 40 % of the ex-works price of the product

	
	- Other
	Weaving accompanied by making- up (including cutting) 5

	Ex Chapter 63
	Other made-up textile articles; sets; worn clothing

and worn textile articles; rags; except for:
	Manufacture from materials of any heading, except that of the product

	6301 to 6304
	Blankets, travelling rugs, bed linen etc.; curtains
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	etc.; other furnishing articles:
	

	
	- Of felt, of nonwovens
	Extrusion of man-made fibres or use of natural fibres in each case accompanied by non- woven process including needle punching and making-up (including cutting)3

	
	- Other:
	

	
	-- Embroidered
	Weaving or knitting accompanied by making-up (including cutting)

or
Manufacture from unembroidered fabric (other than knitted or crocheted), provided that the value of the unembroidered fabric used does not exceed 40 % of the ex-works price of the product 5 6

	
	-- Other
	Weaving or knitting accompanied by making-up (including cutting)

	6305
	Sacks and bags, of a kind used for the packing of

goods
	Extrusion of man-made fibres or spinning of natural and/or man- made staple fibres accompanied by weaving or knitting and making-up (including cutting)3

	6306
	Tarpaulins, awnings and sunblinds; tents; sails for

boats, sailboards or landcraft; camping goods:
	

	
	- Of nonwovens
	Extrusion of man-made fibres or natural fibres in each case accompanied by any non-

woven techniques including needle punching

	
	- Other
	Weaving accompanied by making-up (including cutting)3 5
or
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	Coating provided that the value of the uncoated fabric used does not exceed 40 % of the ex-works price of the product accompanied by making-up (including cutting)

	6307
	Other made-up articles, including dress patterns
	Manufacture in which the value of all the materials used does not exceed 40 % of the ex- works price of the product

	6308
	Sets consisting of woven fabric and yarn, whether or not with accessories, for making up into rugs,

tapestries, embroidered table cloths or serviettes, or similar textile articles, put up in packings for retail sale
	Each item in the set must satisfy the rule which would apply to it if it were not included in the set. However, non-originating articles may be incorporated, provided that their

total value does not exceed 15 % of the ex-works price of the set

	ex Chapter 64
	Footwear,  gaiters  and  the  like;  parts  of  such

articles; except for:
	Manufacture from materials of any heading, except from assemblies of uppers affixed to

inner soles or to other sole components of heading 6406

	6406
	Parts of footwear (including uppers whether or not

attached   to   soles   other   than   outer   soles); removable in-soles, heel cushions and similar articles; gaiters, leggings and similar articles, and parts thereof
	Manufacture from materials of any heading, except that of the product

	Chapter 65
	Headgear and parts thereof
	Manufacture from materials of any heading, except that of the product

	Chapter 66
	Umbrellas,  sun  umbrellas,  walking-sticks,  seat-

sticks, whips, riding-crops, and parts thereof
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 67
	Prepared feathers and down and articles made of feathers or of down; artificial flowers; articles of human hair
	Manufacture from materials of any heading, except that of the product

	ex Chapter 68
	Articles of stone, plaster, cement, asbestos, mica

or similar materials, except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	ex 6803
	Articles of slate or of agglomerated slate
	Manufacture from worked slate

	ex 6812
	Articles of asbestos; articles of mixtures with a

basis of asbestos or of mixtures with a basis of asbestos and magnesium carbonate
	Manufacture from materials of any heading

	ex 6814
	Articles   of   mica,   including   agglomerated   or

reconstituted   mica,   on   a   support   of   paper, paperboard or other materials
	Manufacture from worked mica (including agglomerated or reconstituted mica)

	Chapter 69
	Ceramic products
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	ex Chapter 70
	Glass and glassware, except for:
	Manufacture from materials of any heading, except that of the product
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	7010
	Carboys,   bottles,   flasks,   jars,   pots,   phials,

ampoules and other containers, of glass, of a kind used for the conveyance or packing of goods; preserving jars of glass; stoppers, lids and other closures, of glass
	Manufacture from materials of any heading, except that of the product

or
Cutting of glassware, provided that the total value of the uncut glassware used does not exceed 50 % of the ex-works price of the product

	7013
	Glassware of a kind used for table, kitchen, toilet,

office,  indoor  decoration  or   similar  purposes

(other than that of heading 7010 or 7018)
	Manufacture from materials of any heading, except that of the product

or
Cutting of glassware, provided that the total value of the uncut glassware used does not exceed 50 % of the ex-works price of the product

or
Hand-decoration (except silk-screen printing) of hand-blown glassware, provided that the total value of the hand-blown glassware used does not exceed 50% of the ex-works price of the product

	7019
	Glass fibres (including glass wool) and  articles

thereof (for example, yarn, woven fabrics)
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 50% of the ex-
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	works price of the product

	ex Chapter 71
	Natural  or  cultured  pearls,  precious  or  semi- precious stones, precious metals, metals clad with

precious  metal,  and  articles  thereof;  imitation

jewellery; coin, except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	7106,  7108  and

7110
	Precious metals:
	

	
	- Unwrought
	Manufacture from materials of any heading, except those of headings 7106, 7108 and

7110 or
Electrolytic, thermal or chemical separation of precious metals of heading 7106, 7108 or

7110 or
Fusion and/or alloying of precious metals of heading 7106, 7108 or 7110 with each other or with base metals

	
	- Semi-manufactured or in powder form
	Manufacture from unwrought precious metals

	7117
	Imitation jewellery
	Manufacture from materials of any heading, except that of the product
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	or
Manufacture from base metal parts, not plated or covered with precious metals, provided that the value of all the materials used does not exceed 50% of the ex-works price of the product

	ex Chapter 72
	Iron and steel; except for:
	Manufacture from materials of any heading, except that of the product

	7207
	Semi-finished products of iron or non-alloy steel
	Manufacture from materials of heading 7201, 7202, 7203, 7204 or 7205

	7208 to 7214
	Flat-rolled products, bars and rods of iron or non- alloy steel
	Manufacture from ingots or other primary forms or semi-finished materials of heading

7206 or 7207

	7215 and 7216
	Other bars and rods of iron or non-alloy steel

Angles, shapes and sections of iron or non-alloy steel
	Manufacture from materials of any heading, except that of the product and of headings

7206 and 7207 or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	7217
	Wire of iron or non-alloy steel
	Manufacture from semi-finished materials of heading 7207

	7218     91     and

7218 99
	Semi-finished products
	Manufacture from materials of heading 7201, 7202, 7203, 7204, 7205 or subheading

7218 10

	7219 to 7222
	Flat-rolled products, bars and rods, angles, shapes

and sections of stainless steel
	Manufacture  from  ingots  or  other  primary  forms  or  semi-finished  materials  of

heading 7218
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	Working or Processing, carried out on non-originating materials, which confers originating status

	7223
	Wire of stainless steel
	Manufacture from semi-finished materials of heading 7218

	7224 90
	Semi-finished products
	Manufacture from materials of heading 7201, 7202, 7203, 7204, 7205 or subheading

7224 10

	7225 to 7228
	Flat-rolled products, hot-rolled bars and rods, in irregularly   wound   coils;   angles,   shapes   and

sections, of other alloy steel; hollow drill bars and

rods, of alloy or non-alloy steel
	Manufacture  from  ingots  or  other  primary  forms  or  semi-finished  materials  of heading 7206, 7207, 7218 or 7224

	7229
	Wire of other alloy steel
	Manufacture from semi-finished materials of heading 7224

	ex Chapter 73
	Articles of iron or steel; except for:
	Manufacture from materials of any heading, except that of the product

	ex 7301
	Sheet piling
	Manufacture from materials of heading 7206

	7302
	Railway or tramway track construction material of iron or steel, the following: rails, check-rails and

rack rails, switch blades, crossing frogs, point rods

and other crossing pieces, sleepers (cross-ties), fish-plates, chairs, chair wedges, sole pates (base plates), rail clips, bedplates, ties and other material specialised for jointing or fixing rails
	Manufacture from materials of heading 7206

	7304 and 7305
	Tubes, pipes and hollow profiles, of iron (other than            cast            iron)            or            steel

Other  tubes  and  pipes  (for  example,  welded,

riveted or similarly closed), having circular cross- sections, the external diameter of which exceeds
	Manufacture from materials of heading 7206, 7207, 7208, 7209, 7210, 7212, 7218, 7219,

7220 or 7224
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	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	406,4 mm, of iron or steel
	

	7306
	Other   tubes,   pipes   and   hollow   profiles   (for example,   open   seam   or   welded,   riveted   or

similarly closed), of iron or steel
	Manufacture from materials of any Chapter except that of the product

	ex 7307
	Tube or pipe fittings of stainless steel (ISO No

X5CrNiMo 1712), consisting of several parts
	Turning,  drilling,  reaming,  threading,  deburring  and  sandblasting  of  forged  blanks, provided that the total value of the forged blanks used does not exceed 35 % of the ex-

works price of the product

	7308
	Structures  (excluding  prefabricated  buildings  of

heading 9406)   and   parts   of   structures   (for example, bridges and bridge-sections, lock-gates, towers, lattice masts, roofs, roofing frameworks, doors   and   windows   and   their   frames   and thresholds for doors, shutters, balustrades, pillars and columns), of iron or steel; plates, rods, angles, shapes, sections, tubes and the like, prepared for use in structures, of iron or steel
	Manufacture from materials of any heading, except that of the product. However, welded

angles, shapes and sections of heading 7301 may not be used

	ex Chapter 74
	Copper and articles thereof; except for:
	Manufacture from materials of any heading, except that of the product

	7408
	Copper wire
	Manufacture from materials of any heading, except that of the product and heading 7407

	7413
	Stranded wire, cables, plaited bands and the like,

of copper; not electrically insulated
	Manufacture from materials of any heading, except that of the product and heading 7408

	Chapter 75
	Nickel and articles thereof
	Manufacture from materials of any heading, except that of the product
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	Chapter 76
	Aluminium and articles thereof:
	Manufacture from materials of any heading, except that of the product

	7601
	Unwrought aluminium
	Manufacture from materials of any heading

	7605
	Aluminium wire
	Manufacture from materials of any heading, except that of the product and heading 7604

	7607
	Aluminium foil (whether or not printed or backed

with paper, paperboard, plastics or similar backing materials) of a thickness (excluding any backing) not exceeding 0,2 mm
	Manufacture from materials of any heading, except that of the product and heading 7606

	7614
	Stranded wire, cables, plaited bands and the like, of aluminium, not electrically insulated
	Manufacture from materials of any heading, except that of the product and heading 7605

	Chapter 78
	Lead and articles thereof
	Manufacture from materials of any heading, except that of the product

	Chapter 79
	Zinc and articles thereof:
	Manufacture from materials of any heading, except that of the product

	ex Chapter 80
	Tin and articles thereof
	Manufacture from materials of any heading, except that of the product

	8007
	Other articles of tin
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Chapter 81
	Other base metals; cermets; articles thereof
	Manufacture from materials of any heading
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	ex Chapter 82
	Tools, implements, cutlery, spoons and forks, of base metal; parts thereof of base metal; except for:
	Manufacture from materials of any heading, except that of the product or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8206
	Tools of two or more of the headings 8202 to

8205, put up in sets for retail sale
	Manufacture from materials of any heading, except those of headings 8202 to 8205.

However, tools of headings 8202 to 8205 may be incorporated into the set, provided that their total value does not exceed 15 % of the ex-works price of the set

	Chapter 83
	Miscellaneous articles of base metal
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Chapter 84
	Nuclear     reactors,     boilers,     machinery     and mechanical appliances; parts thereof; except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8401
	Nuclear reactors; fuel elements (cartridges), non-

irradiated,  for  nuclear  reactors;  machinery  and apparatus for isotopic separation
	Manufacture in which the value of all the materials used does not exceed 50% of the ex-

works price of the product
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	8407
	Spark-ignition  reciprocating  or   rotary  internal combustion piston engines
	Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	8408
	Compression-ignition internal combustion piston engines (diesel or semi-diesel engines
	Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	8419
	Machinery,  plant  or  laboratory  equipment, whether  or  not  electrically   heated  (excluding

furnaces, ovens and other equipment of heading

8514), for the treatment of materials by a process involving a change of temperature such as heating, cooking, roasting, distilling, rectifying, sterilising, pasteurising, steaming, drying, evaporating, vaporising, condensing or cooling, other than machinery or plant of a kind used for domestic purposes; instantaneous or storage water heaters, non-electric.
	Manufacture from materials of any subheading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8427
	Fork-lift  trucks;  other  works  trucks  fitted  with

lifting or handling equipment
	Manufacture in which the value of all the materials used does not exceed 50% of the ex-

works price of the product

	8443 31
	Machines which perform two or more functions of printing,   copying   or   facsimile   transmission,

capable  of  connecting  to  an  automatic  data-

processing machine or to a network
	Manufacture from materials of any subheading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8481
	Taps,  cocks,  valves  and  similar  appliances  for

pipes,  boiler   shells,  tanks,  vats   or   the   like,
	Manufacture from materials of any subheading, except that of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	including       pressure-reducing      valves       and thermostatically controlled valves.
	or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8482
	Ball or roller bearings
	Manufacture in which the value of all the materials used does not exceed 40% of the ex-

works price of the product

	Chapter 85
	Electrical  machinery  and  equipment  and  parts

thereof;  sound  recorders  and  reproducers, television image and sound recorders and reproducers, and parts and accessories of such articles; except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8501,8502
	Electric motors and generators; Electric generating

sets and rotary converters
	Manufacture from materials of any heading, except that of the product and of heading

8503 or
Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product

	8513
	Portable electric  lamps designed to  function by

their own source of energy (for example, dry batteries, accumulators, magnetos), other than lighting equipment of heading 8512
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	8519
	Sound recording and sound reproducing apparatus
	Manufacture from materials of any heading, except that of the product and of heading

8522
or
Manufacture in which the value of all the materials used does not exceed 40 % of the ex- works price of the product

	8521
	Video    recording    or    reproducing    apparatus,

whether or not incorporating a video tuner
	Manufacture from materials of any heading, except that of the product and of heading

8522 or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8523
	Discs,   tapes,   solid-state   non-volatile   storage

devices, “smart cards” and other media for  the recording   of   sound   or   of   other   phenomena, whether or not recorded, including matrices and masters for the production of discs, but excluding products of Chapter 37
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	8525
	Transmission apparatus for radio-broadcasting or television, whether or not incorporating reception

apparatus or sound recording or reproducing apparatus; television cameras, digital cameras and video camera recorders
	Manufacture from materials of any heading, except that of the product and of heading

8529
or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex-
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	works price of the product

	8526
	Radar apparatus, radio navigational aid apparatus and radio remote control apparatus
	Manufacture from materials of any heading, except that of the product and of heading

8529 or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	8527
	Reception    apparatus    for    radio-broadcasting,

whether or not combined, in the same housing, with sound recording or reproducing apparatus or a clock
	Manufacture from materials of any heading, except that of the product and of heading

8529 or
Manufacture in which the value of all the materials used does not exceed 40 % of the ex- works price of the product

	8528
	Monitors and projectors, not incorporating television reception apparatus; reception apparatus

for television, whether or not incorporating radio- broadcast receivers or sound or video recording or reproducing apparatus
	Manufacture from materials of any heading, except that of the product and of heading

8529
or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	8535 to 8537
	Electrical  apparatus  for  switching  or  protecting

electrical circuits, or for making connections to or in electrical circuits; connectors for optical fibres, optical  fibre  bundles  or  cables;  boards,  panels,
	Manufacture from materials of any heading, except that of the product and of heading

8538
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	consoles,  desks,  cabinets  and  other  bases,  for electric control or the distribution of electricity
	or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	8539
	Electric  filament  or  discharge  lamps,  including

sealed beam lamp units and ultra-violet or infra- red lamps; arc-lamps.
	Manufacture from materials of any subheading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	8544
	Insulated (including enamelled or anodised) wire,

cable (including coaxial cable) and other insulated electric conductors, whether or not fitted with connectors; optical fibre cables, made up of individually sheathed fibres, whether or not assembled with electric conductors or fitted with connectors
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	8545
	Carbon electrodes, carbon brushes, lamp carbons,

battery carbons and other articles of graphite or other carbon, with or without metal, of a kind used for electrical purposes
	Manufacture in which the value of all the materials used does not exceed 70 % of the ex-

works price of the product

	8546
	Electrical insulators of any material
	Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	8547
	Insulating    fittings    for    electrical    machines, appliances or equipment, being fittings wholly of
	Manufacture in which the value of all the materials used does not exceed 50 % of the ex-
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	insulating materials apart from any minor components of metal (for example, threaded sockets) incorporated during moulding solely for purposes of assembly, other than insulators of heading 8546; electrical conduit tubing and joints therefor, of base metal lined with insulating material
	works price of the product

	8548
	Waste   and   scrap   of   primary   cells,   primary batteries and electric accumulators; spent primary

cells,  spent  primary batteries  and  spent  electric accumulators; electrical parts of machinery or apparatus, not specified or included elsewhere in this Chapter
	Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	Chapter 86
	Railway  or  tramway  locomotives,  rolling-stock

and  parts  thereof;  railway  or   tramway  track fixtures and fittings and parts thereof; mechanical (including electro-mechanical) traffic signalling equipment of all kinds
	Manufacture in which the value of all the materials used does not exceed 70 % of the ex-

works price of the product

	ex Chapter 87
	Vehicles other than railway or tramway rolling-

stock, and parts and accessories thereof; except for:
	Manufacture in which the value of all the materials used does not exceed 45 % of the ex-

works price of the product

	8711
	Motorcycles (including mopeds) and cycles fitted

with an auxiliary motor, with or without side-cars;

side-cars
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex-
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	works price of the product

	8714
	Parts and accessories of vehicles of headings 8711 to 8713
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	ex Chapter 88
	Aircraft, spacecraft, and parts thereof; except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70 % of the ex- works price of the product

	ex 8804
	Rotochutes
	Manufacture from materials of any heading, including other materials of heading 8804
or
Manufacture in which the value of all the materials used does not exceed 70 % of the ex- works price of the product

	Chapter 89
	Ships, boats and floating structures
	Manufacture from materials of any heading, except that of the product.

or
Manufacture in which the value of all the materials used does not exceed 70 % of the ex- works price of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	ex Chapter 90
	Optical, photographic, cinematographic, measuring,  checking,  precision,  medical  or surgical instruments and apparatus; parts and accessories thereof, except for:
	Manufacture from materials of any heading, except that of the product or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	9001 50
	Spectacle lenses of materials other than glass
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

or
Manufacture in which one of the following operations is included:

-surfacing  of  the  semi-finished  lens  into  a  finished  ophthalmic  lens  with  optical corrective power meant to be mounted on a pair of spectacles.

- coating of the lens to appropriated treatments to improve vision and ensure protection of the wearer7

	9002
	Lenses,    prisms,    mirrors    and    other    optical elements, of any material, mounted, being parts of

or fittings for instruments or apparatus, other than

such elements of glass not optically worked
	Manufacture in which the value of all the materials used does not exceed 50% of the ex- works price of the product
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 91
	Clocks and watches and parts thereof
	Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	Chapter 92
	Musical instruments; parts and accessories of such articles
	Manufacture in which the value of all the materials used does not exceed 70 % of the ex- works price of the product

	Chapter 93
	Arms  and  ammunition;  parts  and  accessories thereof
	Manufacture in which the value of all the materials used does not exceed 50 % of the ex- works price of the product

	Chapter 94
	Furniture; bedding, mattresses, mattress supports, cushions  and  similar  stuffed  furnishings; lamps

and lighting fittings, not elsewhere specified or included; illuminated signs, illuminated name- plates and the like; prefabricated buildings
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	ex Chapter 95
	Toys,  games  and  sports  requisites;  parts  and

accessories thereof, except for:
	Manufacture from materials of any heading, except that of the product

or
Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	ex 9506
	Golf clubs and parts thereof
	Manufacture from  materials  of  any  heading,  except  that  of  the  product.  However, roughly-shaped blocks for making golf-club heads may be used

	ex Chapter 96
	Miscellaneous manufactured articles, except for:
	Manufacture from materials of any heading, except that of the product

or
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	
	
	Manufacture in which the value of all the materials used does not exceed 70%of the ex- works price of the product

	9603
	Brooms, brushes (including brushes constituting parts of machines, appliances or vehicles), hand-

operated  mechanical  floor  sweepers,  not motorized, mops and feather dusters; prepared knots and tufts for broom or brush making; paint pads  and  rollers,  squeegees  (other  than  roller

squeegees)
	Manufacture in which the value of all the materials used does not exceed 70% of the ex- works price of the product

	9605
	Travel sets for personal toilet, sewing or shoe or clothes cleaning
	Each item in the set must satisfy the rule which would apply to it if it were not included in the set. However, non-originating articles may be incorporated, provided that their

total value does not exceed 15% of the ex-works price of the set

	9608
	Ball-point  pens;  felt-tipped  and  other  porous-

tipped  pens  and  markers;  fountain  pens, stylograph pens and other pens; duplicating stylos; propelling or sliding pencils; pen-holders, pencilholders and similar holders; parts (including caps and clips) of the foregoing articles, other than those of heading 9609
	Manufacture from materials of any heading, except that of the product. However, nibs or

nib-points of the same heading as the product may be used

	9613 20
	Pocket lighters, gas fuelled, refillable
	Manufacture in which the total value of the materials of heading 9613 used does not

exceed 30 % of the ex-works price of the product

	9614
	Smoking pipes (including pipe bowls) and cigar or

cigarette holders, and parts thereof
	Manufacture from materials of any heading
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	HS Heading
	Description of product
	Working or Processing, carried out on non-originating materials, which confers originating status

	Chapter 97
	Works of art, collectors' pieces and antiques
	Manufacture from materials of any heading, except that of the product


1                    For the special conditions relating to “specific processes”, see Introductory Notes 8.1 and 8.3.

2            For the special conditions relating to “specific processes”, see Introductory Note 8.2.

3            For special conditions relating to products made of a mixture of textile materials, see Introductory Note 6.

4            The use of this material is restricted to the manufacture of woven fabrics of a kind used in the paper-making machinery.
5                    See Introductory Note 7
6                   For knitted or crocheted articles, not elastic or rubberised, obtained by sewing or assembling pieces of knitted or crocheted fabrics (cut out or knitted directly to shape), see

Introductory Note 7.
7                    Coatings treatments will provide the lens key properties in terms of improved vision (ex. prevention of breakage and scratches, anti-smudge, anti-dust, anti-fog or water repellent functions) and health protection (ex. protection from visible light through photo-chromic properties, reduction of UV direct and indirect exposure, or prevention of harmful effects linked to high-energy blue light)

CUSTOMS AND TRADE FACILITATION Article 1
Objectives
1.   The Parties recognise the importance of customs and trade facilitation matters in the evolving global trading environment. The Parties agree to reinforce cooperation in this area with a view to ensuring that the legislation and procedures fulfil the objectives of promoting trade facilitation while ensuring effective customs control.

2.   To this end, the Parties agree that legislation shall be non-discriminatory and that customs procedures shall be based upon the use of modern methods and effective controls to combat fraud and to promote legitimate trade.

3.   The Parties recognise that legitimate public policy objectives, including in relation to security, safety and fight against fraud shall not be compromised in any way.

Article 2
Customs cooperation and mutual administrative assistance
1.   The Parties shall cooperate on customs matters between their respective authorities in order to ensure that the objectives set out in Article 1 are attained.

2.   The Parties shall develop cooperation, inter alia:

(a)   exchanging  information  concerning  customs  legislation,  its  implementation,  and customs procedures; particularly in the following areas:

-    simplification and modernisation of customs procedures,

-    enforcement of intellectual property rights by the customs authorities,

-    facilitation of transit movements and transhipment;

-    relations with the business community,

(b)  considering developing joint initiatives relating to import, export and other customs procedures including technical assistance, as well as towards ensuring an effective service to the business community;

(c)   strengthening their cooperation in the field of customs in international organisations such as the Word Trade Organisation (WTO) and the World Customs Organisation (WCO).

(d)  establishing, where relevant and appropriate, mutual recognition of trade partnership programmes and customs controls including equivalent trade facilitation measures.

3.   The Parties shall provide each other with mutual administrative assistance in customs matters in accordance with the provisions of Protocol X.

Customs and legislative procedures
1.   The Parties agree that their respective customs provisions and procedures shall be based upon:

(a)   international instruments and standards applicable in the area of customs and trade, including the substantive elements of the Revised Kyoto Convention on the Simplification   and   Harmonisation   of   Customs   Procedures,   the   International Convention on the Harmonized Commodity Description and Coding System (hereinafter referred as “HS Convention”), the Framework of Standards to Secure and Facilitate Global Trade of the World Customs Organisation and the Customs Data Model of the World Custom Organization;

(b)  the protection of legitimate trade through effective enforcement and compliance of legislative requirements;

(c)   legislation that avoids unnecessary or discriminatory burdens on economic operators, that provides for further facilitation for operators with high levels of compliance, and that ensures safeguards against fraud and illicit or damageable activities;

(d)  measures, procedures and remedies shall be proportionate and non-discriminatory and in their application shall not unduly delay the release of goods;

2.   In  order  to  improve  working  methods,  as  well  as  to  ensure  non-discrimination, transparency, efficiency, integrity and accountability of operations, the Parties shall:

(a)   simplify and review requirements and formalities wherever possible; in respect of the rapid release and clearance of goods, inter alia allowing the release of goods, without the payment of customs duties, subject to the provision of a guarantee, if required, according to legislation of the Parties, in order to secure the final payment of customs duties.

(b)  work towards the further simplification and standardisation of data and documentation required by customs and other agencies;

Article 4
Release of Goods
Each Party shall ensure that its customs shall apply requirements and procedures that:

1.   provide for the release of goods within a period no greater than that required to ensure compliance with its customs and other trade-related laws and formalities. Each party shall work to further reduce release times and release the goods without undue delay;

2.   provide for advance electronic submission and eventual processing of information before physical arrival of goods, so-called pre-arrival processing, to enable the release of goods on arrival.

Simplified Customs Procedures
1.  Each  Party  shall  provide  for  simplified  customs  procedures  that  are  transparent  and efficient in order to reduce costs and increase predictability for economic operators, including for small and medium sized enterprises. Easier access to customs simplifications shall also be provided for authorised traders according to objective and non-discriminatory criteria.

2. A single administrative document or electronic equivalent shall be used for the purpose of completing the formalities connected with placing the goods under a customs procedure.

3. The Parties shall apply modern customs techniques, including risk assessment and post- clearance audit methods in order to simplify and facilitate the entry and the release of goods.

4. The Parties shall promote the progressive development and use of systems, including those based upon Information Technology, to facilitate the electronic exchange of data between traders, customs administrations and other related agencies.

Article 6
Transit and Transhipment
1.   Each Party shall ensure the facilitation and effective control of transhipment operations and transit movements through their respective territories.

2.   Each Party shall ensure cooperation and coordination between all concerned authorities and agencies in their respective territories to facilitate traffic in transit.

Article 7
Risk Management
1.   Each Party shall base its examination and release procedures and its post-clearance audit procedures on risk assessment principles and audits, rather than examining each shipment in a comprehensive manner for compliance with all import requirements.

2.   The Parties agree to adopt and apply their import, export, transit and transhipments control requirements and procedures for goods on the basis of risk management principles, to be applied to focus compliance measures on transactions that merit attention.

Article 8
Transparency
1.   Each Party shall ensure that its customs and other trade-related laws, regulations and general administrative procedures and other requirements, including fees and charges, are readily available to all interested parties and where feasible and possible, official website.

2.   Each Party shall designate or maintain one or more inquiry or information points to address inquiries within a reasonable time by interested persons concerning customs and other trade-related matters.

Advance Rulings
1.   Upon written request from traders each Party shall issue, through its customs authorities, prior to the importation of a good into its territory written advance rulings, in accordance with the parties' laws and regulations, on tariff classification or any other matter as the Parties may agree upon.

2.   Subject to any confidentiality requirements in its law each Party shall publish, e.g. on the Internet, its advance rulings on tariff classification and any matters as the Parties may agree upon.

3.   To facilitate trade, the Parties shall include in their bilateral dialogue regular updates on changes in their respective legislation on advance rulings.

Article 10
Fees and charges
1.   Fees and charges shall only be imposed for services provided in connection with the importation or exportation in question. They shall not exceed the approximate cost of the service provided; and shall not be calculated on an ad valorem basis.

2.         Neither Party shall require consular transactions1, including related fees and charges, in connection with the importation of or exportation to of goods to the other Party. After three years of entry into force of this Agreement, a Party may not require consular authentication for the importation of goods covered by this Agreement.

3.   The  information  on  fees  and  charges  shall  be  published  via  an  officially  designated medium, and where feasible and possible, official website. This information shall include the reason for the fee or charge for the service provided, the responsible authority, the fees and charges that will be applied, and when and how payment is to be made.

4.   New or amended fees and charges shall not be imposed until information in accordance with paragraph 3 is published and made readily available.

Article 11
Customs Brokers
The Parties agree that their respective customs provisions and procedures shall not require the mandatory use of customs brokers. The Parties shall apply transparent, non-discriminatory and proportionate rules if and when licensing customs brokers.

1
Consular transactions means the procedure of obtaining from a consul of the importing Party in the territory of the exporting Party, or in the territory of a third party, a consular invoice or a consular visa for a commercial invoice, certificate of origin, manifest, shippers’ export declaration or any other customs documentation in connection with the importation of the good.

Customs valuation
1.   The Parties shall determine the customs value of goods in accordance with the Agreement on the Implementation of Article VII of the GATT (1994).

2.   The Parties shall cooperate with a view to reaching a common approach to issues relating to customs valuation.

Article 13
Pre-shipment Inspections
The Parties agree that their respective customs provisions and procedures shall not require the mandatory use of preshipment inspections as defined in the WTO Agreement on Preshipment Inspection,  or  any  other  inspection  activity  performed  at  destination,  before  customs clearance, by private companies.

Article 14
Review and Appeal
Each Party shall provide effective, prompt, non-discriminatory and easily accessible procedures to guarantee the right of appeal against customs and other agency administrative actions, rulings and decisions affecting import or export of goods or goods in transit.

Article 15
Relations with the Business Community
The Parties agree:

(a)   on the need for timely consultations with trade representatives on legislative proposals and general procedures related to customs and trade facilitation issues. To that end, appropriate consultation between administrations and the business community shall be established by each Party;

(b)  to publish or otherwise make available, as far as possible through electronic means, and new legislation and general procedures related to customs and trade facilitation issues prior to the application of any such legislation and procedures, as well as changes to and interpretations of such legislation and procedures. They shall also make publicly available relevant notices of an administrative nature, including agency requirements and entry procedures, hours of operation and operating procedures for customs offices at ports and border crossing points, and points of contact for information enquiries;

(c)   on the need for a reasonable time period between the publication of new or amended legislation, procedures and fees or charges and their entry into force;

(d)  to  ensure  that  their  respective  customs  and  related  requirements  and  procedures continue to meet the needs of the trading community, follow best practices, and remain as little trade-restrictive as possible.

Special committee on Customs
1.   The   Parties   hereby   establish   a   Special   Committee   on   Customs   composed   of representatives of the Parties. The Committee shall meet on a date and with an agenda agreed in advance by the Parties. The office of chairperson of the Committee shall be held alternately by  each  of  the  Parties  and  rotate  annually.  The  Committee  shall  report  to  the  XXX Committee.

2. The Committee shall ensure the proper functioning of this chapter, including the enforcement of Intellectual Property Rights by Customs in sub-section 3.2 of the IPR chapter, the Protocol xx on Rules of Origin, the Protocol yy on MAA and any additional customs- related provisions agreed between the Parties.

3.   The Committee shall examine the need for, and take, decisions, opinions, proposals or recommendations on all issues arising from their implementation. It shall have the power to adopt decisions on mutual recognition of risk management techniques, risk standards, security controls and trade partnership programmes, including aspects such as data transmission and mutually agreed benefits.

*

*       *

CHAPTER …
TECHNICAL BARRIERS TO TRADE
ARTICLE 1: REAFFIRMATION OF THE WTO AGREEMENT ON TECHNICAL BARRIERS TO TRADE.

1. The Parties reaffirm their existing rights and obligations with respect to each other under the WTO Agreement on Technical Barriers to Trade, (hereinafter referred to as the “TBT Agreement”) which is incorporated into and made part of this Agreement.

ARTICLE 2: OBJECTIVES.

1. The objectives of this Chapter are to facilitate and increase bilateral trade in goods by preventing, identifying and eliminating unnecessary obstacles to trade within the scope of the TBT Agreement, and enhancing cooperation between the Parties.

2. The Parties undertake to establish and enhance technical capabilities and institutional infrastructure on matters concerning TBT.

ARTICLE 3: SCOPE AND DEFINITIONS.

1.         This  Chapter  applies  to  the  preparation,  adoption  and  application  of  standards, technical  regulations  and  conformity  assessment  procedures   as  defined  in  the  TBT Agreement, that may affect trade in goods between the Parties, except:

(a)       purchasing specifications prepared by governmental bodies for production or consumption requirements of such bodies; or

(b)
sanitary and phytosanitary measures as defined in Annex A of the Agreement 
on  the  Application  of  Sanitary  and  Phytosanitary  Measures  (hereinafter referred to as the “SPS Agreement”).

2.         In accordance with this Chapter and the TBT Agreement, each Party has the right to prepare, adopt and apply standards, technical regulations and conformity assessment procedures.

3.         For the purposes of this Chapter, the definitions of Annex 1 to the TBT Agreement shall apply.

ARTICLE 4: TECHNICAL REGULATIONS.

1.         The Parties agree to make best use of good regulatory practices, as provided for in the

TBT Agreement and in this Chapter. In particular, the Parties agree:

(a) to assess the available regulatory and non-regulatory alternatives to the proposed technical regulation that may fulfil the Party's legitimate objective, in accordance with Article 2.2 of the TBT Agreement; and to endeavour to assess, inter alia, the impact of the envisaged technical regulation in the form of a regulatory impact assessment as recommended by the TBT Committee;

(b) to use relevant international standards, such as those developed by ISO, IEC, ITU, the Codex Alimentarius Commission, as a basis for their technical regulations, except when such international standards would be an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued; and where international standards have not been used as a basis, on request from the other Party, to identify any substantial deviation from the relevant international standard and to explain the reasons why such standards have been judged inappropriate or ineffective for the aim pursued;

(c) without  prejudice  to  Article  2.3.  of  the  TBT  Agreement,  to  review  technical regulations with a view to increasing their convergence with relevant international standards. In undertaking this review, the Parties shall, inter alia, take into account any new development in the relevant international standards and whether the circumstances that have given rise to divergences from any relevant international standard continue to exist;

(d) to specify technical regulations based on product performance requirements, rather than design or descriptive characteristics.

2.         In accordance with Article 2.7 of the TBT Agreement, the Parties shall give positive consideration to accepting as equivalent, technical regulations of another Party, even if these regulations differ from its own, provided it is satisfied that these regulations adequately fulfil the objectives of its own regulations.

3.         A party that has prepared a technical regulation that it considers to be equivalent to a technical regulation of the other party having compatible objective and product scope may request in writing that the other party recognise it as equivalent. Such a request shall be made in writing and set out the detailed reasons why the technical regulations should be considered to be equivalent, including reasons with respect to product scope. The Party which does not agree that the technical regulations are equivalent shall provide to the other Party, upon request, the reasons for its decision.

ARTICLE 5: STANDARDS
1.         The Parties reconfirm their obligations under Article 4.1 of the TBT Agreement to ensure that their standardising bodies accept and comply with the Code of Good Practice for the preparation and Adoption of Standards in Annex 3 to the TBT Agreement, and also have regard to the principles set out in Decisions and Recommendations adopted by the Committee since 1 January 1995, G/TBT/1/rev.12, , 21 January 2015, Annex to Part I (Decision of the Committee on Principles for the Development of International Standards, Guides and Recommendations with relation to Articles 2, 5 and Annex 3 of the Agreement) in the latest version, issued by the WTO committee on Technical Barriers to Trade.

2.         With a view to harmonizing standards on as wide a basis as possible, the Parties shall encourage their standardizing bodies, as well as the regional standardizing bodies of which they or their standardizing bodies are Members:

(a)       to  participate  within  the  limits  of  their  resources,  in  the  preparation  of international standards by relevant international standardizing bodies;

(b)
to use relevant international standards as a basis for the standards they develop, except   where   such   international   standards   would   be   ineffective   or inappropriate, for instance because of an insufficient level of protection or fundamental climatic or geographical factors or fundamental technological problems;

(c)       to avoid duplication of, or overlap with the work of international standardizing bodies;

(d)
to review national and regional standards not based on relevant international standards at regular intervals, with a view to increasing their convergence with relevant international standards;

(e)       to cooperate with the relevant standardization bodies of the other Party in international standardization activities. That cooperation may be undertaken in the international standardization bodies or at regional level.

3.         The Parties undertake to exchange information on:

(a)       their use of standards in support of technical regulations;

(b)
each other’s standardization processes, and the extent of use of international standards, regional or sub-regional standards as a base for their national standards.

(c)       co-operation agreements implemented by either Party on standardization for example  on  standardization  issues  in  international  agreements    with  third parties to the extent this is not explicitly prohibited by such agreements.

4.         The Parties recognize that according to the Annex 1 of the TBT Agreement standards are voluntary. Where standards are made mandatory, through incorporation or referencing in a draft technical regulation or conformity assessment procedure, the transparency obligations set out in Article 7 shall be fulfilled.

ARTICLE 6: CONFORMITY ASSESSMENT PROCEDURES

1.         Principles, provisions and procedures established in respect of development, adoption and application of technical regulations under Article 4.1., mutatis mutandis, with a view to avoiding unnecessary obstacles to trade and ensuring transparency and non-discrimination shall also apply in respect of mandatory conformity assessment procedures.

2.         In line with Article 5.1.2. of the TBT Agreement, where a Party requires positive assurance of conformity with its applicable technical regulations, the Party shall require conformity assessment procedures that are not more strict or applied more strictly than necessary to give the importing Party adequate confidence that products conform with the applicable technical regulations or standards, taking account of the risks non-conformity would create.

3.         The  Parties  recognise  that  a  broad  range  of  mechanisms  exist  to  facilitate  the acceptance of the results of conformity assessment procedures conducted in the territory of the other Party, including:

(a)       the importing Party’s reliance on a supplier’s declaration of conformity;

(b)
agreements  on  mutual  acceptance  of  the  results  of  conformity  assessment procedures with respect to specific technical regulations conducted by bodies located in the territory of the other Party;

(c)       use of accreditation to qualify conformity assessment bodies located in the territory of either Party;

(d)
government designation of conformity assessment bodies, including bodies located in the territory of the other Party;

(e)      unilateral recognition by a Party of the results of conformity assessment 
procedures conducted in the other Party's territory;

(f)
voluntary arrangements between conformity assessment bodies in the territory of each Party;

(g)
use  of  regional  and  international  multilateral  recognition  agreements  and arrangements of which the Parties are members.

4.         Having regard in particular to those considerations, the Parties undertake:

(a)       to intensify their exchange of information on these and similar mechanisms with a view to facilitating the acceptance of conformity assessment results;

(b)
to  exchange  information  on  conformity  assessment  procedures,  and  in particular on the criteria used to select appropriate conformity assessment procedures for specific products;

(c)       to consider a supplier’s declaration of conformity as assurance of conformity

among the options for showing conformance with domestic law;

(d)
to consider arrangements on mutual acceptance of the results of conformity 
assessment procedures according to the procedure set out in paragraph 5 of this Article;

(e)       to exchange information on accreditation policy and to consider how to make best use of international standards for accreditation, and international agreements involving the Parties' accreditation bodies, for example, through the mechanisms of the International Laboratory Accreditation Cooperation (ILAC) and the International Accreditation Forum (IAF);

(f)
to consider joining or, as applicable, encourage their testing, inspection and certification  bodies  to  join  any  functioning  international  agreements  or

arrangements for harmonization and/or facilitation of acceptance of conformity assessment results;

(g)
to  ensure  that  economic  operators  have  a  choice  amongst  conformity assessment facilities designated by the authorities to perform the tasks required by law to assure compliance;

(h)      to endeavour to use accreditation to qualify conformity assessment bodies;

(i)
to ensure that there is independence and there are no conflicts of interest between accreditation  bodies and conformity assessment bodies;

5.     Upon request from another Party, the Parties may decide to engage in consultation with a view of defining sectoral initiative regarding the use of conformity assessment procedures or the facilitation of acceptance of conformity assessment results that are appropriate for the respective sectors. The Party making the request should substantiate it with relevant information on how this sectoral initiative would facilitate trade. Where a Party declines such a request from the other Party, it shall upon request explain its reason.

6.         The Parties reaffirm their obligation under Article 5.2.5 of the TBT Agreement that fees imposed for mandatory conformity assessment of imported products shall be equitable in relation to any fees chargeable for assessing the conformity of like products of national origin or originating in any other country, taking into account communication, transportation and other costs arising from differences between location of facilities of the applicant and the conformity assessment body.

ARTICLE 7: TRANSPARENCY
The Parties acknowledge the importance of transparency with regard to the preparation, adoption and application of standards, technical regulations and conformity assessment procedures. In this regard, the Parties reaffirm their transparency obligations under the TBT Agreement, and agree:

(a)      to take the other Party's views into account where a part of the process of developing a technical regulation is open to public consultation, and on request to provide written responses in a timely manner to the comments made by the other Party;

(b)
to ensure that economic operators and other interested persons of the other Party are allowed to participate in any formal public consultation process concerning the development of technical regulations, on terms no less favourable than those accorded 
to its own legal or natural persons;

(c)       further to Article 4.1(a), in cases where impact assessments are carried out, to inform the other Party, upon request, of the outcome of the impact assessment of the proposed technical regulation;

(d)
when  making  notifications  in  accordance  with  Article  2.9.2  or  5.6.2 of  the  TBT Agreement, to:

(i) allow in principle at least 60 days following the notification for the other Party to provide comments in writing to the proposal; where practicable, to give appropriate consideration to reasonable requests for extending the comment period;

(ii) provide the electronic version of the notified text with the notification;

(iii) provide, in case the notified text is not in one of the official WTO languages, a detailed and comprehensive description of the content of the 
measure in the notification format;

(iv) reply in writing to written comments received from the other Party on the proposal,  no  later  than  the  date  of  publication  of  the  final  technical regulation or conformity assessment procedure;

(v) provide information on the adoption and the entry into force of the notified measure and the adopted final text through an addendum to the original notification.

(e)       allow sufficient time between the publication of technical regulations and their entry into force for economic operators of the other Party to adapt, except where urgent problems of safety, health, environmental protection or national security arise or threaten to arise;

(f)        ensure that all technical regulations and mandatory conformity assessment procedures adopted and in force are publicly available on official websites, and free of charge;

(g)
ensure that the TBT Enquiry Point provides information and answers in one of the official  WTO  languages  to  reasonable  enquiries  from  the  other  Party  or  from interested parties of the other Party on adopted technical regulations, conformity assessment procedures and standards

ARTICLE 9: MARKET SURVEILLANCE
The Parties undertake to:

(a)       exchange views on market surveillance and enforcement activities;

(b)
ensure that market surveillance functions are carried out by the competent authorities, and ensure that no conflicts of interest exist between the market surveillance function and the conformity assessment function;

(c)       ensure  that  there  are  no  conflicts  of  interest  between  market  surveillance 
bodies and the economic operators subject to control or supervision.

ARTICLE 10: MARKING AND LABELLING
1.         The Parties note that a technical regulation may include or deal exclusively with marking or labelling requirements, and agree that where their technical regulations contain mandatory marking or labelling, they will observe the principles of Article 2.2 of the TBT

Agreement and, in particular, that technical regulations should not be prepared with a view 
to, or with the effect of, creating unnecessary obstacles to international trade, and should not be more trade restrictive than necessary to fulfil a legitimate objective.

2.         In particular, the Parties agree that where a Party requires mandatory marking or labelling of products:

(a)       the Party shall only require information which is relevant for consumers or users of the product and/or to indicate the product's conformity with the mandatory technical requirements;

(b)
unless necessary in view of the risk of the products to human, animal or plant health or life, the environment or national safety, such Party shall not require any prior approval, registration or certification of the labels or markings of products as a precondition for placing on its market products that otherwise comply with its mandatory technical requirements. This provision is without prejudice to the right of the Party to require prior approval of the specific information to be provided on the label or marking in the light of the relevant domestic regulations;

(c)       where the Party requires the use of a unique identification number by economic operators, the Party shall issue such number to the economic operators of the other Party without undue delay and on a non-discriminatory basis;

(d)
provided it is not misleading, contradictory or confusing in relation to the information required in the importing Party of the goods, the Party shall permit the following:

i.
information in other languages in addition to the language required in the importing Party of the goods;

ii.
internationally-accepted nomenclatures, pictograms, symbols or graphics;

iii.
additional information to that required in the importing Party of the goods;

(e)    the Party shall accept that labelling, including supplementary labelling and/or corrections to labelling, take place, where relevant, in authorized premises (for example, in customs or bonded licensed warehouses at the point of import) in the importing Party prior to the distribution and sale of the product. The Party may require that the original labelling is not removed;

(f)
the Party shall, in cases where it considers that legitimate objectives under the TBT Agreement are not compromised thereby, endeavour to accept non- permanent or detachable labels, or marking or labelling in the accompanying documentation rather than physically attached to the product.

ARTICLE 11: JOINT CO-OPERATION AND TRADE FACILITATION

1.     The Parties shall strengthen their co-operation in the field of standards, technical regulations and conformity assessment procedures with a view to increasing the mutual understanding of their respective systems and to facilitating trade between the Parties. To this end, they may establish regulatory dialogues at both the horizontal and sectoral levels.

2.    The Parties shall seek to identify, develop and promote trade facilitating bilateral initiatives regarding standards, technical regulations and conformity assessment procedures that are appropriate for particular issues or sectors.  Such initiatives may include:

(a)    promoting good regulatory practices through regulatory cooperation, including the exchange of information, experiences and data with a view to improving the quality and effectiveness of their standards, technical regulations and conformity assessment procedures and making efficient use of regulatory resources;

(b)
using a risk-based approach to conformity assessment (for instance, relying on a supplier’s declaration of conformity for low-risk products) and, where appropriate, reduce the complexity of technical regulations, standards and conformity assessment procedures;

(c)  increasing the convergence of their standards, technical regulations and conformity assessment procedures with relevant international standards, guides or recommendations;

(d)  avoiding unnecessary divergence of approach of standards, technical regulations and conformity assessment procedures where no international standards, guides or recommendations exist;

(e)  promoting or enhancing cooperation between the Parties’ respective organisations, public or private, responsible for standardisation, conformity assessment and metrology;

(f)   ensuring efficient interaction and cooperation of regulatory authorities at regional or international level;

(g) exchanging information, insofar as possible, about TBT-related agreements and arrangements subscribed to at international level.

3.         Upon request, a Party shall give appropriate consideration to proposals that the other Party makes for co-operation under the terms of this Chapter. This cooperation shall be undertaken, inter alia, through dialogue in appropriate channels, joint projects, technical assistance and capacity-building programmes on standards, technical regulations and conformity assessment procedures in selected industrial areas, as mutually agreed.

ARTICLE 12: CONSULTATIONS
1.   The Parties shall give prompt and positive consideration to any request from another Party for consultations on issues relating to the implementation of this Chapter.

2. In order to clarify or resolve such issues, the Parties concerned may establish an ad hoc 
working group with a view to identifying a workable and practical solution to facilitate trade. The ad hoc working group shall comprise representatives of the Parties concerned.

ARTICLE 13: IMPLEMENTATION
1.  The Parties shall designate a Contact point in the Ministry of Science and Technology and the European Commission. They shall provide the other Party with the name and the contact details of relevant officials in that organization, including information on telephone, facsimile, e-mail and other relevant details.

2.   The Parties shall notify the other Party promptly of any change of its Contact point and amendments to the information of the relevant officials.

3. The Contact point’s functions shall include:

(a)       monitoring the implementation and administration of this Chapter;

(b)       facilitating cooperation activities, as appropriate, in accordance with Article

11;

(c)       promptly addressing any issue that a Party raises related to the development, adoption, application or enforcement of standards, technical regulations and conformity assessment procedures;

(d)       consulting on any matter arising under this Chapter, upon a Party's request;

(e)       taking any other actions the Parties consider will assist them in implementing this Chapter;

(f)        carrying out other functions as may be delegated by the Committee on Trade in

Goods.

4. The respective WTO TBT Enquiry points shall perform the following functions under this

Chapter:

(a)       to facilitate the exchange of information between the Parties on standards, technical regulations and conformity assessment procedures, in response to all reasonable requests for such information from a Party;

(b)       to refer enquiries from a Party to the appropriate regulatory authorities.

CHAPTER …
SANITARY AND PHYTOSANITARY MEASURES
Article
Scope
1.   This  Chapter  shall  apply  to  the  preparation,  adoption  and  application  of  all  SPS

measures of a Party may, directly or indirectly affect trade among the Parties.

2.   Nothing in this chapter shall affect the rights of the Parties under the TBT Chapter with respect to measures not within the scope of this chapter.

Article
Objectives
The objectives of this Chapter are to:

a.   enhance practical implementation of the principles and disciplines contained within SPS Agreement and applicable international standards, guidelines and recommendations developed by relevant international organisations;

b.   to protect human, animal or plant life or health in the territory of each Party while facilitating trade between the Parties and ensure that SPS measures imposed by each Party do not create unnecessary obstacles to trade;

c.   provide a mean to strengthen communication, cooperation and resolution on SPS issues that affect trade between the Parties and other agreed matters of interest to the Parties, and

d.   promote greater transparency in and understanding in the application of each Party’s

SPS measures.

Article
Definitions
For the purposes of this Chapter:

1.    WTO SPS Agreement means the WTO Agreement on the Application of Sanitary and

Phytosanitary measures.

2.    The definitions contained in Annex A of the WTO SPS Agreement shall apply.

3.    The Parties may agree on other definitions for the application of this Chapter taking into consideration the glossaries and definitions of the relevant international organizations, such as the CODEX Alimentarius Commission (CODEX), World Organisation for Animal 
Health (OIE), and the International Plant Protection Convention (IPPC).

4.  “Competent authorities” means those organizations recognised by each Party as responsible for developing, implementing and administering the SPS measures within its territory.

Article
General provisions
1.    The Parties reaffirm their existing rights and obligations with respect to each other under the SPS Agreement.

2.
Each Party commits to apply the principles of the SPS Agreement in the development, application or recognition of any sanitary or phytosanitary measure with the intent to facilitate trade among the Parties while protecting human, animal or plant life or health in the territory of each Party.

Article
Competent Authorities and contact points
1.
To ensure close and effective working relationships between the Parties in achieving objectives of this Chapter, the competent authorities are:

(a)      In the case of Vietnam, competence authorities in control sanitary and phytosanitary issues shares between Governmental agencies. In this respect the following applies:

i.  Ministry of Agriculture and Rural Development is responsible for animal and plant health. It administers surveillance and control to prevent the introduction of diseases of agricultural, economic and animal and human health importance and also a comprehensive program to control as well as prevent the incursion of diseases and pests of economic and plant health importance. For exporting animal and plant products, the Ministry is also responsible for inspection, quarantine and issuing certifications attesting to the agreed standards and requirements of importing Party.

ii.  Ministry of Health, Ministry of Agriculture and Rural development, Ministry of Trade and Industry, in accordance with their respective competences, are responsible for food safety for human consumption. They administer surveillance 
and control which include developing national technical regulations, approval procedures,
carrying    out    risk    assessment    of    products,    inspections    of establishments to ensure the compliance with the agreed standards and requirements of importing Party and for importation. For export of foods, the Ministries are also responsible for inspection and issuing health certifications.

(b)       In the case of European Union, control is shared between the national services of the Member States and the European Commission. In this respect the following applies:

i.  As regards exports to Vietnam, the Member States are responsible for control of the production circumstances and requirements, including statutory inspections and issuing health and animal welfare certifications attesting to the agreed standards and requirements.

ii.  As  regards  imports  from  Vietnam,  the  Member  States  are  responsible  for control of the compliance of the imports with the EU’s import conditions.

iii.  The Commission is responsible for overall co-ordination, inspection/audits of inspection systems and the necessary legislative action to ensure uniform application of standards and requirements within the Internal European Market.

2.   As of the date of entry into force, the competent authorities of each Party shall provide the other with a contact point for communication on all matters arising under this Chapter. The contact points functions shall include:

(a)       enhancing communication among the Parties’ agencies and ministries with responsibility for sanitary and phytosanitary matters;

(b)       facilitating information exchange so as to enhance mutual understanding of each Party’s sanitary and phytosanitary measures and the regulatory processes that relate to those measures and their impact on trade in such goods between the Parties;

3.   The Parties shall ensure the information provided under paragraphs 1 and 2 are kept up to date.

Article
Import Requirements and Procedures
1.   The general import requirements of a Party shall be applicable to the entire territory of the exporting Party, without prejudice to the ability of a party to take decisions and measures in accordance with the criteria set out in article X "Measures linked to animal and plant health".

2.   Each Party shall institute only measures that are scientifically justified, consistent with the risk involved and represent the least restrictive measures available and result in the minimum impediment to trade.

3.   The importing Party shall ensure that its imports requirements and procedures are applied in a proportional and non-discriminatory manner.

4.   The import procedures shall be set with the objectives to minimize negative trade effects and expedite the clearance process while satisfying the importing Party requirements and procedures.

5. The importing Party shall give full transparency on its import requirements and procedures.

6. The exporting Party shall ensure the compliance of the import requirements and procedures of the importing Party.

7.   The Parties shall establish and update lists of regulated pests, using scientific names, and make such lists available to the other Party.

Phytosanitary import requirements shall be restricted to measures ensuring the respect of  the  appropriate  level  of  protection  of  the  importing  Party,  and  limited  to  the regulated pests of concern of the importing Party.

Without prejudice to provisions of Article 6 of the IPPC, the Parties shall not require phytosanitary measures for non-regulated pests.

8.   When a Pest risk analysis is required, this shall be carried out without undue delay after the  initial  request.  In  case  of  difficulty,  the  Parties  shall  agree  within  the  SPS Committee referred to in Article X on a time schedule in which they shall initiate the process.

9.

The importing Party shall have the right to carry out import checks based on the sanitary and phytosanitary risks associated with importations. These checks shall be carried out without undue delay and with a minimum trade disrupting effect.  When products do not conform to the requirements of the importing Party, any action taken by the importing Party shall follow the international standards and should be proportionate to the risk involved.

10. The  importing  Party  shall  make  available  the  information  about  the  frequency  of import  checks  carried  out  on  products.  This  frequency  may  be  adapted  as  a consequence of verifications, import checks or by mutual agreement between the Parties.

11. Any fees imposed for the procedures relating to the import of products under this chapter are equitable in relation to any fees charged on like domestic products and shall be no higher than the actual cost of the service.

Article
Verifications
1.
In  order  to  obtain  or  maintain  confidence  in  the  effective  implementation  of  the provisions of this Chapter the importing party, within the scope of this Chapter, has the right to carry out verifications, meaning:

(a)
to carry out verification, including by verifications visits to the exporting party, of all or part of the exporting party’s control system, in accordance with the relevant international standards, guidelines and recommendations of the Codex Alimentarius, OIE and IPPC. The expenses of such verification shall be borne by the Party carrying out the verification; and

(b)
to require information from the exporting party about its control system and be informed of the results of the controls carried out under that system.

2. The Parties shall provide the results and conclusions of the verifications carried out in the territory of the other Party.

3. If the importing party decides to carry out a verification visit to the exporting Party, this visit shall be notified to the other Party at least 60 working days before such verification be carried out, except if agreed otherwise. Any modification to this visit shall be mutually agreed by the Parties.

4. The draft report of verification shall be forwarded to the auditee within 45 working days after  completion  of the verifications.  The  auditee  shall  have  30  working  days  to comment on the draft report. Comments made by the auditee shall be attached to and, where appropriate included in the final report. However, where a significant public, animal or plant health risk has been identified during the verification, the auditee shall be informed as quickly as possible and in any case within 10 working days following the end of the verification.

Article
Procedure for listing of establishments
1.   For approval upon request by the importing Party, for the import of products, the exporting Party shall inform the importing Party of its lists of establishments with satisfactory sanitary guarantees, according to the provisions set out in annex 1, to demonstrate compliance with the importing Party’s requirements.

2.

The importing Party shall approve establishments which are situated on the territory of the exporting Party, without prior inspection of individual establishments. If the importing Party rejects the request for approval, it should inform without delay the exporting Party of the elements and justifications upon which the decision was based.

3.   Unless  additional  information  is  requested,  the  importing  Party  shall  take  the necessary measures in accordance with its applicable legal procedures to allow import on that basis within 45 working days after having received the request of the exporting Party.

Article
Measures linked to animal and plant health
1. The Parties recognise the concept of disease-free areas, areas of low disease prevalence, and compartmentalisation in accordance with the SPS Agreement and OIE standards, guidelines or recommendations. The Parties also recognise the official animal health status as determined by the OIE.

2.   The Parties recognise the concept of pest-free areas, areas of low pest prevalence, protected zones and pest free production sites in accordance with the SPS Agreement and IPPC standards, guidelines or recommendations.

3.   The “SPS Committee” referred to in Article X shall define further details for the procedure for the recognition of the concepts referred to in paragraphs 1 and 2 taking into account the SPS Agreement, OIE and IPPC standards, guidelines or recommendations. The Parties shall also consider factors such as geographical location, ecosystems, epidemiological surveillance, and the effectiveness of the sanitary or phytosanitary controls.

4.   When accepting the determination made by the exporting Party, the importing Party shall in principle base its own determination of the animal or plant health status of the exporting Party or parts thereof on the information provided by the exporting Party in accordance with the SPS Agreement, OIE and IPPC standards, guidelines or recommendations. The importing Party will endeavour to provide its decision without undue delay after the initial request.

5.   If the importing Party does not accept the determination made by the exporting Party, it shall explain the reasons and shall be ready to enter into consultations as soon as possible to reach a possible alternative solution.

6. The exporting Party shall provide relevant evidence in order to objectively demonstrate to the importing Party that the health status of the areas referred to in paragraphs 1 and 2 is likely to remain unchanged. For these purposes, reasonable access shall be given, upon request, to the importing Party for inspection, testing and other relevant procedures.

Equivalence
1.   The Parties recognise that the application of equivalence that principle set down in Article 4 of the SPS Agreement is an important tool for trade facilitation and has mutual benefits for both exporting and importing countries. A determination of equivalence may be made in relation to partial or full equivalence of sanitary and phytosanitary measures and systems.

2. The importing Party shall accept the sanitary and phytosanitary measures of the exporting Party as equivalent if the exporting Party objectively demonstrates that its measures achieve the importing Party’s appropriate level of sanitary and phytosanitary protection. To facilitate a determination of equivalence, a Party shall, on request, advise the other Party of the objective of any relevant sanitary or phytosanitary measures.

3.   The Parties shall, within three months after receipt request from exporting Party, initiate the consultation process of equivalent determination. The determination of equivalence shall be finalised without undue delay after the demonstration of equivalence of the proposed measures by the exporting Party. The importing Party shall accelerate the assessment taking into account any knowledge and past experience it has in trading with the exporting country to make the determination as efficiently as possible.

4.   In case of multiple requests from the exporting Party, the Parties shall agree within the Committee referred to in Article [Committee on SPS] on a time schedule in which they shall initiate the process.

5.   In accordance with the Article 9 of the SPS Agreement, the importing Party shall give full consideration to the requests by the exporting Party for appropriate technical assistance to facilitate the implementation of this Article. This assistance may inter alia  be  to  help  identify  and  implement  measures  which  can  be  recognized  as equivalent or to otherwise enhance market access opportunities.

6.   The consideration by a Party of a request from another Party for recognition of the equivalence of its measures with regard to a specific product shall not be in itself a reason  to  disrupt  or  suspend  ongoing  imports  from  that  Party  of  the  product  in question. When an equivalence determination is made, it shall be formally recorded and apply to the trade between the Parties in the relevant area without delay.

Committee on Sanitary and Phytosanitary Measures
1. The Parties hereby establish a Committee on Sanitary and Phytosanitary Measures (“the

SPS Committee”).

2. The Committee shall include representatives of the competent authorities of the Parties. All decisions made by the SPS-Committee shall be by mutual agreement.

3. The Committee shall meet in person within one year of the entry into force of this Agreement and shall meet at least annually thereafter or as mutually determined by the Parties. It shall establish its rules of procedures at its first meeting. It shall meet in person, via teleconference, video-conference, or through other means as mutually agreed by the Parties. The agenda shall be set up before the meetings. Parties shall share the chairmanship of the meeting.

4. The Committee may propose to the Trade Committee to establish working groups which shall identify and address technical and scientific issues arising from this Chapter and explore opportunities for further collaboration on SPS matters of mutual interest.

5. The SPS Committee may address any matter related to the effective functioning of this Chapter including to facilitate communication and to strengthen cooperation between the Parties. In particular it shall have the following responsibilities and functions:

a) Develop the necessary procedures or arrangements for the implementation of this Chapter. b) Monitor the progress of implementation of this Chapter;

c) Provide a forum for discussion of problems arising from the application of certain sanitary or  phytosanitary  measures  with  a  view  to  reaching  mutually  acceptable  solutions  and promptly addressing any matters that may create unnecessary obstacles to trade among the Parties;

d. Provide a forum to exchange information, expertise and experiences in the field of SPS

matters;

e. Identify, initiate and review technical assistance projects and activities among the Parties;

f. Any other function that is mutually agreed between the Parties.

The Parties may, by decision in the SPS Committee, adopt recommendations and decisions related to the authorisation of imports, exchange of information, transparency, recognition of regionalisation, equivalency and alternative measures, and any other matter referred to under the above paragraphs.

Transparency and Exchange of Information
1.         The Parties shall:

(a)       pursue transparency as regards SPS measures applicable to trade;

(b)
enhance  mutual  understanding  of  each  Party’s  SPS  measures  and  their application;

(c)
exchange information on matters related to the development and application of SPS measures, including the progress on new available scientific evidence, that affect, or may affect, trade between the Parties with a view to minimising their negative trade effects;

(d)
upon request of a Party, communicate the import requirements that apply for the import of specific products within fifteen working days ; and

(e)
upon  request  of  a  Party,  communicate  progress  on  the  application  for  the authorisation of specific products within fifteen working days.

2.
When the information pursuant to paragraph 1 has been made available by notification to the WTO in accordance with its relevant rules and procedures or when the above information has been made available on the official, publicly accessible and fee free web-sites of the Parties, the information exchange shall be considered to have taken place.

3.

All notifications under this Chapter shall be made to the contact points referred to under Article (Competent authorities and contact points).

Article
Consultations
1.   Where a Party considers that a SPS measure affecting trade warrants further discussion, it may, through the contact points, request a full explanation of the SPS measure and if necessary  request  to  hold  consultations  to  resolve  it.  The  other  Party  shall  respond promptly to such requests.

2.   Parties shall make every effort to reach an agreeable solution through consultations within a timeframe agreed upon. Should the consultations fail to resolve the matter, it shall be considered by SPS Committee.

Article
Emergency Measures
1.   Each Party shall notify in writing to the other Party within two working days, of any serious or significant human, animal or plant life or health risk, including any food emergencies, affecting commodities for which trade takes place.

	
	2.
	Where a Party has serious concerns regarding a risk to human, animal or plant life or health, affecting commodities for which trade takes place, consultations regarding the situation shall, upon request, take place as soon as possible. In this case, each Party shall endeavor to provide in due time all necessary information to avoid disruption in trade.

	3.
	
	The importing Party may take, without previous notification, measures necessary to

	
	
	protect human, animal or plant life or health. For consignments in transport between

	
	
	the Parties, the importing Party shall consider the most suitable and proportional

	
	
	solution in order to avoid unnecessary disruptions to trade.

	4.
	
	The Party taking the measures shall inform the other Party as soon as possible and in

	
	
	any case no later than twenty-four hours after the adoption of the measure. Either

	
	
	Party may request any information related to the sanitary and phytosanitary situation

	
	
	and any measures adopted. The other Party shall answer as soon as the requested

	
	
	information is available.

	5.
	
	Upon  request  of  either  Party  and  in  accordance  with  the  provisions  of  Article

	
	
	(Consultations) the Parties shall hold consultations regarding the situation within (ten

	
	
	working days) of the notification. These consultations shall be carried out in order to

	
	
	avoid  unnecessary  disruptions  to  trade.  The  Parties  may  consider  options  for  the

facilitation of the implementation or the replacement of the measures.


Article
Technical Assistance and Special and Differential Treatment
1.   Technical assistance should be provided to address specific needs of Viet Nam, to comply with sanitary and phytosanitary measure(s) regulated by EU Party including food safety, plant health and animal health, and the use of international standards.

2. In application of Article 10 of the WTO SPS Agreement, for new sanitary and phytosanitary measures, while continuing to achieve the EU level of protection, the EU shall take into account the special needs of so as to maintain export opportunities. The “SPS Committee” referred to in Article X shall be consulted upon request to reflect and decide about:

- longer timeframes for compliance;

- alternative import conditions in the context of equivalence;

- technical assistance activities.

Annex 1
Requirements and provisions for approval of establishments for products
1.   The  competent  authority  of  the  importing  Party  shall  draw  up  lists  of  approved establishments and shall make these lists publicly available.

2.   Requirements and procedures for approval:

a)        The products concerned shall have been authorised by the competent authority of the importing Party. This authorisation shall include the import and certification requirements;

b)        The  competent  authority  of  the  exporting  Party  shall  approve  the  establishments intended to export and provide the importing Party with satisfactory sanitary guarantees that the establishments meet the relevant requirements of the importing Party;

c)        The competent authority of the exporting Party must have the power to suspend or withdraw the export approval of an establishment in the event of non-compliance.

d)        The importing Party may carry out verifications in accordance with the provisions of

Article X (Verifications of this Chapter as part of the approval procedure.

This verification shall concern the structure, organisation and powers of the competent authority responsible for the approval of the establishment and the sanitary guarantees regarding the compliance with the importing Party’s requirements.

These checks may include on the spot inspection of a representative number of establishments appearing on the list or lists provided by the exporting Party.

e)        Based on the results of the verification provided for in (d), the importing Party may amend the list of establishments.

TRADE IN SERVICES, INVESTMENT AND E-COMMERCE
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CHAPTER I  GENERAL PROVISIONS
Article (…)
Objectives, coverage and definitions
1.
The Parties, reaffirming their respective commitments under the WTO Agreement and their  commitment  to  create  a  better  climate  for  the  development  of  trade  and investment between the Parties, hereby lay down the necessary arrangements for the progressive liberalisation of trade in services and investment and for cooperation on e- commerce

2.         Consistent with the provisions of this Title, each Party retains the right to   adopt, maintain and enforce measures necessary to pursue legitimate policy objectives such as the protection of society, the environment and public health,  the integrity and stability of the financial system, the promotion of security and safety, and the promotion and protection of cultural diversity.

3.         This Title shall not apply to measures affecting natural persons seeking access to the employment market of a Party, nor shall it apply to measures regarding citizenship, residence or employment on a permanent basis.

Nothing in this Title shall prevent a Party from applying measures to regulate the entry of  natural  persons  into,  or  their  temporary  stay  in,  its  territory,  including  those measures necessary to protect the integrity of, and to ensure the orderly movement of natural persons across its borders, provided that such measures are not applied in such a manner as to nullify or impair the benefits1 accruing to any Party under the terms of

a specific commitment in this Chapter and its Annexes.

4.         For purposes of this Title:

(a)       a ‘natural person of the EU’ means a national of one of the Member States of the European Union in accordance with its legislation and a ‘natural person of Viet Nam’ means a national of Viet Nam in accordance with its legislation;

(b)       ‘juridical  person’  means  any  legal  entity  duly  constituted  or  otherwise organised under applicable law, whether for profit or otherwise, and whether privately-owned or governmentally-owned, including any corporation, trust, partnership, joint venture, sole proprietorship or association;

(c)       a ‘juridical person of the EU’ or a ‘juridical person of Viet Nam’ means a juridical person set up in accordance with the laws of a Member State of the European Union or of Viet Nam respectively, and engaged in substantive business operations2 in the territory of the EU or of Viet Nam, respectively;

1
The sole fact of requiring a visa for natural persons of certain countries and not for those of others shall not be regarded as nullifying or impairing benefits under a specific commitment.

2
In  line  with  its  notification  of  the  Treaty  establishing  the  European  Community  to  the  WTO (WT/REG39/1), the EU-Party understands that the concept of “effective and continuous link” with the economy of a Member State of the European Union enshrined in Article 54 of the TFEU is equivalent

to the concept of “substantive business operations”. Accordingly, for a juridical person set up in

accordance with the laws of Viet Nam and having only its registered office or central administration in the territory of Viet Nam, the EU Party shall only extend the benefits of this agreement if that juridical person possesses an effective and continuous economic link with the territory of Viet Nam.

(d)       Notwithstanding  the  preceding  paragraph,  shipping  companies  established outside the EU or Viet Nam and controlled by nationals of a Member State of the EU or of Viet Nam, respectively, shall also be covered by the provisions of this  Title,  with  the  exception  of  Section  2  (Investment  Protection)  and  of Section 3 (Resolution of Investment Disputes), if their vessels are registered in accordance with their respective legislation, in that Member State or in Viet Nam and  fly the flag of a Member State or of Viet Nam;

(…)     A juridical person is:

(i)
"owned" by natural or juridical persons of one of the Member States of the EU or  of  Viet  Nam  if  more  than  50  per  cent  of  the  equity  interest  in  it  is beneficially owned by persons of that/a Member State of the EU or of Viet Nam respectively;

(ii)      "controlled" by natural or juridical persons of one of the Member States of the EU or of Viet Nam if such persons have the power to name a majority of its directors or otherwise to legally direct its actions.

(e)       an 'enterprise' means a juridical person, branch3 or representative office set up through establishment, as defined under this article;

(f)       ‘subsidiary’ of a juridical person of a Party means a juridical person which is controlled by another juridical person of that Party in accordance with its domestic laws4;

(g)       ‘establishment’5   means the setting up, including the acquisition of, a juridical person and/or creation of  a branch or a representative office in Viet Nam or in the EU respectively;

(h)     ‘economic activities’   include activities of an industrial, commercial and professional character and activities of craftsmen, but do not include activities performed in the exercise of governmental authority;

(i)       the   ‘operation’ 6   of   an   investment   includes   the   conduct,   management, maintenance, use, enjoyment, sale or other form of disposal of the investment;

(j)       ‘services’ include any service in any sector except services supplied in the exercise of governmental authority;

3   For greater certainty, a branch of a legal entity of a non-Party shall not be considered as an enterprise of a

Party
4 For further clarity, a subsidiary of a juridical person of a Party may also refer to a juridical person which is a subsidiary of another subsidiary of a juridical person of that Party.

5                    For greater certainty, this does not include operation of investment as defined in (i)

6                    For greater certainty, this does not include steps taking place at the time of or before the procedures required for making the related investment are completed in accordance with the applicable laws.

(k)       ‘services supplied and activities performed in the exercise of governmental authority’ means services supplied or activities performed neither on a commercial basis nor in competition with one or more economic operators;

(l)       cross-border supply of services means the supply of a service:

(i)       from the territory of a Party into the territory of the other Party

(ii)      in the territory of a Party to the service consumer of the other Party;

(m)     a ‘service supplier’ of a Party means any natural or juridical person of a Party that supplies a service;

(n)       a ‘measure’ means any measure by a Party, whether in the form of a law,

regulation, rule, procedure, decision, administrative action, or any other form; (o)       ‘measures adopted or maintained by a Party’ means measures taken by:

(i)     central, regional or local governments and authorities; and

(ii)    non-governmental  bodies  in  the  exercise  of  powers  delegated  by central, regional or local governments or authorities;

(p)       'investment'7 means every kind of asset which is owned or controlled, directly or indirectly, by investors of one Party in the territory8 of the other Party, that has the characteristics of an investment, including such characteristics as the commitment of capital or other resources, the expectation of gain or profit, the assumption of risk and for a certain duration. Forms that an investment may take include:

(i)
tangible or intangible, movable or immovable property, as well as any other property rights, such as leases, mortgages, liens, and pledges;

(ii)    an enterprise, shares, stocks and other forms of equity participation in an enterprise including rights derived therefrom;

(iii)  bonds,  debentures,  and  loans  and  other  debt  instruments,  including rights derived therefrom;

(iv)  turnkey, construction, management, production, concession, revenue- sharing, and other similar contracts;

(v)
claims to money, or to other assets or any contractual performance having an economic value;

For  greater certainty, “claim to  money”  does  not include  claims  to money that arise solely from commercial contracts for the sale of goods or services by a natural or juridical person in the territory of a Party to a natural  or  juridical  person  in  the  territory  of  the  other  Party,  or financing of such contract other than a loan covered by subparagraph (iii), or any related order, judgement, or arbitral award.

7 For the purpose of the definition of investment, enterprise does not include representative office. For greater certainty, the fact that a representative office is established in the territory of a Party is not in itself considered that there is an investment.

8 For greater certainty, territory shall include exclusive economic zone and continental shelf, as provided in the

United Nations Convention on the Law of the Sea (UNCLOS)

(vii)  intellectual property rights as defined in Chapter Y of this Agreement

[Intellectual Property] and goodwill;

Returns that are invested shall be treated as investments and any alteration of the form in which assets are invested or reinvested shall not affect their qualification as investments.

(q)
an 'investor' means a natural person or a juridical person of a Party that seeks to make9, is making or has already made an investment in the territory of the other Party.

(r)      'returns' means all amounts yielded by or derived from an investment or reinvestment, including profits, dividends, capital gains, royalties, interest, payments in connection with intellectual property rights, payments in kind and all other lawful income.

(s)       With  the  exception  of  Chapter  II,  Section  2  on  Investment  Protection, government procurement is dealt with by Chapter on public procurement and nothing in this Title shall be construed to limit the obligations of the Parties under Chapter X on public procurement or to impose any additional obligation with respect to government procurement. For greater certainty, measures with respect to government procurement that are in compliance with Public Procurement Chapter shall not be considered a breach of the provisions in Section II on Investment Protection.

(t)
Subsidies  are  dealt  with  by  Chapter  on  competition  and  state  aid.  The provisions of this Title, except for Article (Performance Requirements) and Chapter  II,  Section  2  on  Investment  Protection,  do  not  apply  to  subsidies granted by the Parties10.

For greater certainty, a Party’s decision not to issue, renew or maintain a

subsidy or grant,

(i) in the absence of any the Party’s specific commitment to the investor under law or contract to issue, renew, or maintain that subsidy or grant; or

(ii)  in  accordance  with  any  terms  or  conditions  attached  to  the  issuance, renewal or maintenance of the subsidy or grant

shall  not  constitute  a  breach  of  Article  (Performance  Requirements)  or  a provision of Chapter II, Section 2 on Investment Protection.

9 For greater certainty, the Parties understand that an investor that “seeks to make” an investment refers to an investor of any other Party that has taken active steps to make an investment, such as channelling resources or capital in order to set up a business, or applying for permits or license.

10 The Parties understand that in the case of the EU, "subsidy" includes "state aid" as defined in the EU law and for Viet Nam, subsidy includes investment incentives, and investment assistance such as production site assistance, human resources training and competitiveness strengthening activities, such as assistance for technology, research and development, legal aids, market information and promotion.

CHAPTER II   INVESTMENT
SECTION 1 LIBERALISATION OF INVESTMENTS Article 1
Scope and definitions
1.
This Section applies to measures adopted or maintained by a Party affecting the establishment of an enterprise or the operation of an investment by an investor of the other Party in the territory of the former Party.

2.
The provisions of this Section shall not apply to: (a)       audio-visual services;

(b)       mining, manufacturing and processing11 of nuclear materials; (c)       production of or trade in arms, munitions and war material; (d)       national maritime cabotage12and

(e)       domestic and international air transport services, whether scheduled or non- scheduled, and services directly related to the exercise of traffic rights, other than:

(i)
aircraft repair and maintenance services during which an aircraft is withdrawn from service;

‘aircraft repair and maintenance services during which an aircraft is withdrawn from service’ mean such activities when undertaken on an aircraft or a part thereof while it is withdrawn from service and do not include so-called line maintenance.

(ii)       the selling and marketing of air transport services;

‘selling and marketing of air transport services’ mean opportunities for the air carrier concerned to sell and market freely its air transport services including all aspects of marketing such as market research, advertising and distribution. These activities do not include the pricing of air transport services nor the applicable conditions.

(iii)     computer reservation system (CRS) services;
11
For greater certainty, processing of nuclear materials includes all the activities contained in UN ISIC Rev.3.1 code 2330.

12 Without prejudice to the scope of activities which may be considered as cabotage under the relevant national legislation, national maritime cabotage under this chapter covers transportation of passengers or goods between a

port or point located in Viet Nam or a Member State of the European Union and another port or point located in

Viet Nam or that same Member State of the European Union, including on its continental shelf, as provided in the UN Convention on the Law of the Sea, and traffic originating and terminating in the same port or point located in Viet Nam or Member State of the European Union.

‘computer reservation system (CRS) services’ mean services provided by computerised systems that contain information about air carriers’ schedules, availability, fares and fare rules, through which reservations can be made or tickets may be issued.

(iv)       groundhandling services;

‘ground handling services’ mean the supply at an airport of the following services: airline representation, administration and supervision; passenger handling; baggage handling; ramp services; catering; air cargo and mail handling; fuelling of an aircraft, aircraft servicing and cleaning; surface transport; flight operation, crew administration and flight planning.

Ground handling services do not include security, aircraft repair and maintenance,  or  management  or  operation  of  essential  centralised airport infrastructure such as de-icing facilities, fuel distribution systems, baggage handling systems, and fixed intra-airport transport systems

(v)       airport operation services;

‘airport operation services’ mean the supply of air terminal, airfield and

other airport infrastructure operation services on a fee or contract basis. Airport operation services do not include air navigation services.

Article 2
Market Access
1.
With respect to market access through establishment and maintenance, each Party shall accord treatment no less favourable than that provided for under  the terms, limitations   and   conditions   agreed   and   specified   in   the   schedule   of   specific commitments contained in Annexes [….] (lists of commitments on liberalisation of investments).

2.
In sectors where market access commitments are undertaken, the measures which a Party shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in its schedule of specific commitments contained in Annexes […] (lists of commitments on liberalisation of investments) are defined as:

(a)       limitations on the number of enterprises that may perform a specific economic activity, whether in the form of numerical quotas, monopolies, exclusive rights or the requirements of an economic needs test;

(b)
limitations on the total value of transactions or assets in the form of numerical quotas or the requirement of an economic needs test;

(c)       limitations on the total number of operations or on the total quantity of output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test;

(d)
limitations  on  the  participation  of  foreign  capital  in  terms  of  maximum percentage limit on foreign shareholding or the total value of individual or aggregate foreign investment;

(e)       measures  which  restrict  or  require  specific  types  of  legal  entity  or  joint ventures  through  which  an  investor  of  the  other  Party  may  perform  an economic activity.

(f)
limitations on the total number of natural persons that may be employed in a particular sector or that an investor may employ and who are necessary for, and directly related to, the performance of the economic activity in the form of numerical quotas or the requirement of an economic needs test.

Article 3
National Treatment
1. In the sectors inscribed in the schedule of specific commitments in Annexes […] (lists of commitments on liberalisation of investments of both Parties) and subject to any conditions and qualifications set out therein, each Party shall accord to investors of the other Party and to their investments, with respect to establishment in its territory, treatment no less favourable than that accorded, in like situations, to its own investors and to their investments.

2. A Party shall accord, to investors of the other Party referred to in Article 13.1. (i) [(Section

2- Investment Protection, Art. Scope] and to their investments referred to in Article 13.1 (ii) [(Section 2- Investment Protection, Art. Scope], with respect to the operation of the investments, treatment no less favourable than that accorded in like situations  to its own investors and to their investments.

3. Notwithstanding paragraph 2, and subject to the Annex X (Annex on National Treatment) in the case of Viet Nam, a Party may adopt or maintain any measure with respect to the operation, management, conduct, maintenance, use, enjoyment and sale or other disposal of an investment referred to Article 13.1. (ii) [(Section 2- Investment Protection, Art. Scope] that is not inconsistent with the commitments inscribed in Annexes […] (lists of commitments on liberalisation of investments of both Parties), where such measure is:

(a) a measure that is adopted on or before the entry into force of this Agreement;

(b) a  measure  referred  to  in  sub-paragraph  (a)  that  is  being  continued,  replaced  or amended after the entry into force of this Agreement, provided the measure is no less consistent with  paragraph 2  after being  continued,  replaced  or  amended  than  the measure as it existed prior to its continuation, replacement or amendment; or

(c) a measure not falling within sub-paragraph (a) or (b), provided it is not applied in respect of, or in a way that causes loss or damage 13 to, investments made in the territory of the Party before the entry into force of such measure.

13 For the purposes of sub-paragraph c), it is understood that factors like the fact that a Party has provided for a reasonable phase in period for the implementation of a measure or has made any other attempt to address the effects of the measure on investments made before its entry into force, shall be taken into account in determining whether the measure causes loss or damage to investments made before its entry into force.

Article 4
Most Favoured Nation Treatment
.

1.   Each Party shall accord to investors of the other Party and to their investments as regards the establishment of an enterprise in its territory, treatment no less favourable than the treatment it accords, in like situations, to investors and their investments under free trade agreement the former Party is negotiating on [17 July 2015].
2.
Each Party shall accord to investors of the other Party and to their investments as regards their operation in its territory, treatment no less favourable than the treatment it accords, in like situations, to investors and investments of any non-Party

3.     Paragraph 1 and 2 shall not apply to the following sectors:

- Communication services, except for Postal services (CPC…) and Telecommunication

services (CPC..);

- Cultural, Sports and Recreational services;

-Fishery and aquaculture;

-Forestry and hunting;

-Mining, including oil and gas.

4.
Paragraph 2 shall not be construed to oblige a Party to extend to the investors of the other Party or their investments the benefit of any treatment granted pursuant to any bilateral, regional and/or international agreements that entered into force before the entry into force of this Agreement

5.
Paragraphs 1 and 2 shall not be construed to oblige a Party to extend to the investors of the other Party or their investments the benefit of:

(a)    any  treatment  granted  as  part of a  process  of economic  integration,  which includes commitments to abolish substantially all barriers to investment among the parties to such a process, together with the approximation of legislation of the parties on a broad range of matters within the purview of this Agreement14 .

(b)
any treatment resulting from any international agreement for the avoidance of double  taxation  or  other  international  agreement  or  arrangement  relating wholly or mainly to taxation.

(c)     any treatment resulting from measures providing for the recognition of qualifications, licences or prudential measures in accordance with Article VII of the General Agreement on Trade in Services or its Annex on Financial Services

6.         ''For greater certainty, the 'treatment' referred to in paragraphs 1 and 2 does not include international dispute resolution procedures or mechanism, such as those included in Section 3, provided for in any other bilateral, regional and/or international agreements. Substantive

14 Within this paragraph and for greater certainty, the ASEAN Economic Community and the European Union are falling

within this concept of “a process of economic integration”.

obligations in such agreements do not in themselves constitute 'treatment' and thus cannot be taken into account when assessing a breach of this Article. Measures by a Party pursuant to those substantive obligations shall be considered treatment. This Article shall be interpreted in accordance with Annex XX (MFN)

Article 5
Schedule of specific commitments
The  sectors  liberalised  by  each  of  the  Parties  pursuant  to  this  Section  and  the  terms, limitations, conditions and qualifications referred to in Articles 3 and 4 are set out in the schedules of commitments included in Annexes [lists of commitments on liberalisation of investments].

Article 6
Performance Requirements
1.
In the sectors inscribed in its schedule of specific commitments in Annexes [lists of commitments on liberalisation of investments of both Parties] and subject to any conditions and qualifications set out therein, neither Party may impose, or enforce any of the following requirements, mandatory or enforceable under domestic law or under administrative rulings, in connection with the establishment or operation of any investment of an investor of a Party or of a non-Party in its territory:

(a)       to export a given level or percentage of goods or services; (b)       to achieve a given level or percentage of domestic content;

(c)       to purchase, use or accord a preference to goods produced or services provided in its territory, or to purchase goods or services from natural persons or enterprises in its territory;

(d)
to relate in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment;

(e)       to  restrict  sales  of  goods  or  services  in  its  territory  that  such  investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings;

(f)
to transfer technology, a production process or other proprietary knowledge to a natural person or enterprises in its territory; or

(g)
to supply exclusively from the territory of the Party a good produced or a service provided  by the investment to a specific regional or world market.

2.
In the sectors inscribed in its schedule of specific commitments in Annexes [lists of commitments on liberalisation of investments of both  Parties] and subject to any conditions and qualifications set out therein, neither Party may condition the receipt or continued receipt of an advantage, in connection with the establishment or operation of an investment of an  investor  of  a Party or of a non-Party  in its territory, on compliance with any of the following requirements:

(a)       to achieve a given level or percentage of domestic content;

(b)
to purchase, use or accord a preference to goods produced in its territory, or to purchase goods from producers in its territory;

(c)       to relate in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment;

(d)
to  restrict  sales  of  goods  or  services  in  its  territory  that  such  investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings.

3.
The  provisions  of  paragraph  1  shall  not  be  construed  to  prevent  a  Party  from conditioning the receipt or continued receipt of an advantage in connection with any investment in its territory on compliance with a requirement to locate production, provide a service, train or employ workers, construct or expand particular facilities, or carry out research and development in its territory.

The provisions of paragraph 1 (f) shall not be construed to prevent the application  of a requirement imposed or a commitment or undertaking enforced by a court, administrative  tribunal  or  competition  authority,  in  order  to  remedy  an  alleged violation of competition laws.

3.
The provisions of paragraph 1 subparagraphs (a), (b) and (c) and 2 (a) and (b), do not apply to qualification requirements for goods or services with respect to participation in export promotion and foreign aid programmes.

4.
For greater certainty, subparagraphs 2(a) and 2 (b) do not apply to requirements imposed by an importing Party relating to the content of goods necessary to qualify for preferential tariffs or preferential quotas.

5.
For greater certainty, paragraph 1 does not apply to any requirement other than the requirements set out in that paragraph.

6.         The provisions of this article shall not apply to measures adopted or maintained by a party in accordance with Art. III. 8 (b) ) of the GATT”

SECTION 2
INVESTMENT PROTECTION
Article 13
Scope
1. The provisions in this Section shall apply to:

(i)   investments by investors of a Party in existence in the territory the other Party as of the date of entry into force of this Agreement or made or acquired thereafter, made in accordance with applicable law15 .

15 For greater certainty, in the case that the investment is made in the territory of Viet Nam, “applicable law”

refers to the laws and regulations of Viet Nam

(ii) investors of a Party that have already made an investment covered under (i) in the territory of the other Party, with respect to the operation of such investment.

Article 13bis
Investment and regulatory measures/objectives
1. The Parties reaffirm the right to regulate within their territories to achieve legitimate policy objectives, such as the protection of public health, safety, environment or public morals,

social or consumer protection or promotion and protection of cultural diversity

2. For greater certainty, the provisions of this section shall not be interpreted as a commitment from a Party that it will not change the legal and regulatory framework, including in a manner that may negatively affect the operation of covered investments or the investor’s expectations of profits.

3. For greater certainty, nothing in this Section shall be construed as preventing a Party from discontinuing the granting of a subsidy16 and/or requesting its reimbursement, or as requiring that Party to compensate the investor therefor, where such action has been ordered by one of its competent authorities listed in Annex x.

Article 14
Treatment of Investment
1. Each Party shall accord fair and equitable treatment and full protection and security to investments and investors of the other Party in its territory in accordance with paragraphs 2 to

7.

2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph 1 where a measure or series of measures constitutes:

a.   Denial of justice in criminal, civil or administrative proceedings; or

b.   Fundamental breach of due process in judicial and administrative proceedings;

c.   Manifest arbitrariness; or
16 In the case of the EU, "subsidy" includes "state aid" as defined in the EU law. For Viet Nam, subsidy includes investment incentives, and investment assistance such as production site assistance, human resources training and competitiveness strengthening activities, such as assistance for technology, research and development, legal aids, market information and promotion.

d.   Targeted discrimination on manifestly wrongful grounds, such as gender, race or religious belief; or

e.   abusive  treatment  such  as  coercion,  abuse  of  power  or  similar  bad  faith conduct. or

f. A breach of any further elements of the fair and equitable treatment obligation adopted by the Parties in accordance with paragraph 3 of this Article.

3.         Treatment not listed in paragraph 2 can also constitute a breach of fair and equitable treatment where the Parties have so agreed in accordance with the procedures provided in Article X.6 (Amendments).

4.         For greater certainty, ‘full protection and security’ refers to the Party’s obligations to act as may be reasonably necessary to protect physical security of investors and covered investments.

5.           Where a Party has entered into a written agreement with investors of the other Party or their investments referred to in Article 13 [Scope of section II Investment Protection] that satisfies all of the following conditions, that Party shall not breach the said agreement through the exercise of governmental authority. The conditions are:

(i)
the written agreement is concluded and takes effect after the date of entry into force of this Agreement17;

(ii)       the investor relies on that written agreement in deciding to make or maintain an investment referred to in article in Article 13. 1 (i) [Scope of section II Investment Protection] other than the written agreement itself and the breach causes actual damages to that investment;

(iii)     the written agreement18 creates an exchange of rights and obligations in connection to the said investment, binding on both parties; and

(iv)      the written agreement does not contain a clause on the settlement of disputes between the parties to that agreement by international arbitration.

6. When applying the above fair and equitable provisions, a Tribunal will take into account whether a Party made a specific representation to an investor to induce an investment referred to in Article 13. 1 (i) [Scope of section II Investment Protection], that created a legitimate

17 For greater certainty, a written agreement that is concluded and takes effect after the entry into force of this Agreement does not include the renewal or extension of an agreement in accordance with the provisions of the original agreement, and on the same or substantially the same terms and conditions as the original agreement, which has been concluded and entered into force prior to the entry into force of this Agreement.

18 Written agreement means an agreement in writing, entered into by a Party with an investor of the other Party or their investment, referred to in Article 13 [Scope of section II Investment Protection], and negotiated and

executed by both Parties, whether in a single instrument or multiple instruments.

expectation, and upon which the investor relied in deciding to make or maintain that investment, but that Party subsequently frustrated.

7. A breach of another provision of this Agreement, or of a separate international agreement, does not in itself establish that there has been a breach of this Article.

Article 15
Compensation for losses
1. Investors of a Party whose investments suffer losses owing to war or other armed conflict, revolution, a state of national emergency, revolt, insurrection or riot in the territory of the other Party shall be accorded by the latter Party, with respect to restitution, indemnification, compensation or other form of settlement, treatment no less favourable than that accorded by the latter Party to its own investors or to the investors of any third country.

2. Without prejudice to paragraph 1 of this Article, investors of a Party who, in any of the situations referred to in that paragraph, suffer losses in the territory of the other Party resulting from:

(a) requisitioning of their investment or a part thereof by the latter's armed forces or authorities, or
(b) destruction of their investment or a part thereof by the latter's armed forces or authorities, which was not required by the necessity of the situation;

shall be accorded prompt, adequate and effective restitution or compensation by the other

Party.

Article 16
Expropriation
1. Neither Party shall directly or indirectly nationalise, expropriate or subject to measures having an effect  equivalent to nationalisation or expropriation (hereinafter referred to as

'expropriation') the investments of investors of the other Party except:

(a) for a public purpose;

(b) under due process of law;

(c) on a non-discriminatory basis; and

(d) against payment of  prompt, adequate and effective compensation.

For greater certainty, this paragraph shall be interpreted in accordance with Annex X on

Expropriation.

2. Such compensation shall amount to the fair market value of the investment at the time immediately before the expropriation or the impending expropriation became public knowledge, whichever is earlier, plus interest at a reasonable rate established on a commercial basis, from the date of expropriation until the date of payment. Such compensation shall be

effectively realisable, freely transferable in accordance with Article 17 (Transfers) and made without delay.

3. Notwithstanding Paragraphs 1 and 2, in the case the Socialist Republic of Viet Nam is the expropriating Party, any measure of direct expropriation relating to land shall be: i) for a purpose in accordance with the applicable domestic legislation19 and ii) upon payment of compensation equivalent to the market value, while recognising the applicable domestic legislation

4. The issuance of compulsory licenses in relation to intellectual property rights, to the extent that such issuance is consistent with the Agreement on Trade-Related Aspects of Intellectual Property Rights in Annex 1C to the WTO Agreements ('TRIPS Agreement'), does not constitute expropriation for the purposes of paragraph 1) of this Article.

5. An affected investor shall have a right, under the law of the expropriating Party, to prompt review of its claim and of the valuation of its investment, by a judicial or other independent authority of that Party.

Article 17
Transfer
Each  Party  shall  permit  all  transfers  relating  to  an  investment  to  be  made  in  a  freely convertible  currency,  without  restriction  or  delay  and  at  the  market  rate  of  exchange applicable on the date of transfer. Such transfers include:

(a) contributions to capital, such as principal and additional funds to maintain, develop or increase the investment;

b) profits, dividends, capital gains and other returns, proceeds from the sale of all or any part of the investment or from the partial or complete liquidation of the investment;

c) interest, royalty payments, management fees, and technical assistance and other fees;

(d) payments made under a contract entered into by the investor, or its investment, including payments made pursuant to a loan agreement;

(e) earnings and other remuneration of personnel engaged from abroad and working in connection with an investment.

(f) payments made pursuant to art. X ['Expropriation'] and Y ['Compensation for Losses'].

g) payments of damages pursuant to an award issued by a tribunal under Chapter X Investor to State Dispute Settlement.

Article 18
Subrogation
If a Party, or an agency thereof, makes a payment under an indemnity, guarantee or contract of insurance it has entered into in respect of an investment made by one of its investors in the territory of the other Party, the other Party shall recognise the subrogation or transfer of any right or title or the assignment of any claim in respect of such investment. The Party or the agency shall have the right to exercise the subrogated or assigned right or claim to the same

19 The applicable domestic legislation is Viet Nam's Land Law no. 45/2013/QH13 and Decree 44/2014/ND-CP Regulating Land Prices, as at the date of entry into force of this Agreement.

extent as the original right or claim of the investor. Such rights may be exercised by the Party or an agency thereof, or by the investor only if the Party or an agency thereof so authorises.

Article 19
Termination
In the event that the present Agreement is terminated pursuant to Article X [16-Duration] in Chapter [Final Provisions]], the provisions of this Section and those of Chapter II Section 3 (Resolution of Investment Disputes) shall continue to be effective for a further period of 15 years from the date of termination, with respect to investments made before the date of termination of the present Agreement, unless the Parties agree otherwise.

Article 20
Relationship with other Agreements
1.  Upon  the  entry  into  force  of  this  Agreement,  including  this  Chapter,  the  agreements between Member States of the European Union and Viet Nam listed in Annex (Y) (Parties to prepare a list of BITs and survival clauses) including the rights and obligations derived therefrom, shall cease to have effect and shall be replaced and superseded by this Agreement20.

2. In the event of the provisional application in accordance with paragraph 4 of Article X. 15 (Entry into Force) of this Agreement, including this Chapter, the application of the provisions of the agreements listed in Annex (Y), as well as the rights and obligations derived therefrom, shall be suspended as of the date of provisional application. In the event the provisional application of this Agreement is terminated and this Agreement does not enter into force, the suspension shall cease and the agreements listed in Annex Y shall have effect.

3.Notwithstanding paragraphs 1 and 2, a claim may be submitted pursuant to the provisions of an agreement listed in Annex (Y), in accordance with the rules and procedures established in the agreement, provided that:

(i)
the claim arises from an alleged breach of provisions of that agreement that took place prior to date of suspension of the agreement pursuant to paragraph 2 or, if the agreement is not suspended pursuant to paragraph 2, prior to the date of entry into force of this Agreement, and

(ii)       no more than three (3) years have elapsed from the date of suspension of the agreement pursuant to paragraph 2 or, if the agreement is not suspended pursuant to paragraph 2, from the date of entry into force of this Agreement until the date of submission of the claim.

4. Notwithstanding paragraphs 1 and 2, if the provisional application of this Agreement, including this Chapter, is terminated and this Agreement, including this Chapter, does not enter into force, a claim may be submitted pursuant to the provisions of this Agreement, in accordance with the rules and procedures established in this Agreement, provided that:

20 For greater certainty, the Parties share the understanding that the “survival clauses” listed in Annex Z of the

Agreements listed in Annex Y shall also cease to have effect.

(i)
the claim arises from an alleged breach of provisions of this Agreement that took place during the period of the provisional application of this Agreement, and

(ii)       no more than three (3) years have elapsed from the date of termination of the provisional application until the date of submission of the claim.

5. For greater certainty, no claim may be submitted pursuant to the provisions of this Agreement, in accordance with the rules and procedures established in this Agreement if, (i) the claim arises from an alleged breach of provisions of this Agreement that took place before the  date  of  entry  into  force  of  this  Agreement,  or  (ii)  in  the  event  of  the  provisional application of this Agreement, if the claim arises from an alleged breach of provisions of this Agreement that took place before the provisional application of this Agreement.

6. For the purposes of this Article, the definition of “entry into force of this Agreement”

provided for in paragraph 4(d) of Article X.15 (Entry into Force) shall not apply.

ANNEXES Annex []
National Treatment
Notwithstanding paragraph 2 and 3 of Article …..(National Treatment), in sectors, subsectors, or activities listed below, Viet Nam may adopt or maintain any measure with respect to the operation, management, conduct, maintenance, use, enjoyment and sale or other disposal of an investment referred to Article 13.1. (ii) [(Section 2- Investment Protection, Art. Scope)] that is not in conformity with paragraph 2, provided that such measure is not inconsistent with the commitments inscribed in Annexes […] (lists of commitments on liberalisation of investments of both Parties). Viet Nam may not, under any measure adopted after the date of entry into force of this Agreement and covered by this Annex, require an investor of the EU, by reason of its nationality, to sell or otherwise dispose of an investment existing at the time the measure becomes effective.

1.  Newspapers  and  news-gathering  agencies,  printing,  publishing,  radio  and  television broadcasting, in any form

2. Production and distribution of cultural products, including video records

3.   Production, distribution, and projection of television programmes and cinematographic works

4. Investigation and security

5. Geodesy and cartography

6. Secondary and primary education services

7. Oil and gas, Mineral and natural resources exploration, prospecting and exploitation

8. Hydroelectricity and nuclear power; power transmission and/or distribution

9. Cabotage transport services

10. Fishery and aquaculture

11. Forestry and hunting

12. Lottery, betting and gambling

13.  Judicial  administration  services,  including  but  not  limited  to  services  relating  to nationality

14. Civil enforcement

15. Production of military materials or equipment

16. River ports, sea ports and airports operation and management

17. Subsidies

Note for legal scrubbing: List to be reviewed, with the presence of investment negotiators, in order to avoid overlaps with exclusions in the text.

Annex []
Most Favoured Nation Treatment
Article …(MFN) shall be interpreted in accordance with Article ...(Scope and Definitions)

and the principle of ejusdem generis.

Annex []
Annex on competent authorities mentioned in article 13bis (Investment and Regulatory
Measures/Objectives) paragraph 4
In the case of the EU, the competent authorities entitled to order the actions mentioned in article 13 bis paragraph 3 are the European Commission or a court or tribunal of a Member State when applying EU law on state aid. In the case of Viet Nam, the competent authorities entitled to order the actions mentioned in article 13 bis paragraph 3 are Government of Viet Nam or the Prime Minister of Viet Nam or a competent court

Annex []
Understanding on the application of paragraph 5 of the article x [Treatment of
Investment]
1. Notwithstanding the condition set forth in paragraph 5(i) of the article 14 [ Treatment of Investment],  an investor referred to in paragraph 3(a)(i)  who has a dispute that falls into the scope of Section 3 with the Party with whom it has entered into the written agreement that is concluded and has taken effect before the entry into force of this Agreement can claim the benefit of paragraph 5 of Article 14 [Treatment of Investment] in accordance with the procedures and conditions set forth in this annex.

2. Written agreements that are concluded and have taken effect before the entry into force of this Agreement and fulfill the conditions set out in this paragraph can be notified within 1 year from the date of the entry into force of this Agreement:

a. Such written agreements must satisfy all conditions set forth under ii) - iv) in paragraph 5 of Article 14 [Treatment of Investment]; and

b. Such written agreements were entered into either:

(i) by Viet Nam with investors of the EU Member States specified under paragraph 8 or their investments, referred to in Article 13. [Scope of section II Investment Protection]; or

(ii) by one of the EU Member States specified under paragraph 8 with investors of Viet  Nam  or  their  investments,  referred  to  in  Article  13.  [Scope  of  section  II Investment Protection].

3. The procedure for notifying the written agreements referred to in paragraph 1 shall be as follows:

a.  Notification shall include:

(i) the name, nationality and address of the investor who is a party to the written agreement referred in paragraph 1 being notified and the nature of the investment of that investor, and, where the written agreement is entered into by the investment of that investor, the name, address and place of incorporation of the investment;

(ii) a copy of the written agreement,  including all of its instruments.

b. The written agreements shall be notified in writing to the competent authority designated below:

(i) in the case of Viet Nam: the Ministry of Planning and Investment of Viet Nam.

(ii) in the case of the EU: the European Commission.

4. The notification referred to in paragraph 1 does not create any substantive rights to the investor who is a party to that notified written agreement or their investment.

5. The competent authorities will compile in a list the written agreements that have been notified in accordance with the above procedure.

6. Should a dispute arise in connection with one of the above notified written agreements, the relevant competent authority shall verify if the agreement satisfies all conditions set forth under ii) - iv) in paragraph 5 of the article 14 [Treatment of Investment] and procedures set forth in this Annex.

7. On the basis of that verification, should those requirements referred to in paragraph 6 of this  Annex not  be  met,  the  claim  that  paragraph  5  of Article  14  applies  to  the  written agreement shall not be admissible.

8. The EU Member States referred to in this understanding are NL, RO, UK, AT, DE, ES

Annex [ ] Expropriation
The Parties confirm their shared understanding that:

1. Expropriation referred to in Article 16.1 may be either direct or indirect:

a) direct expropriation occurs when an investment is nationalised or otherwise directly expropriated through formal transfer of title or outright seizure.

b) indirect expropriation occurs where a measure or series of   measures by a Party has an effect equivalent to direct expropriation, in that it substantially deprives the investor of the fundamental attributes of property in its investment including the right to use, enjoy and dispose of its investment, without formal transfer of title or outright seizure.

2. The determination of whether a measure or series of measures by a Party, in a specific factual situation, constitutes an indirect expropriation requires a case-by-case, fact-based inquiry that considers, amongst other factors:

a)
the economic impact of the measure or series of measures, although the fact that a measure or series of measures by a Party has an adverse effect on the economic value of an investment, standing alone, does not establish that such an expropriation has occurred;

b)        the duration of the measure or series of measures by a Party or of its effects;

c)
the character of the measure or series of measures, notably their object, context and intent.

3. For greater certainty, except in the rare circumstances where the impact of a measure or series of measures is so severe in light of its purpose that it appears manifestly excessive, non- discriminatory measures or series of measures by a Party that are designed to protect

legitimate public policy objectives do not constitute indirect expropriation.

Annex [] Public debt
1.   No claim that a restructuring of debt of a Party breaches an obligation under Section 2 [Investment Protection] may be submitted to, or if already submitted, be pursued  under Section 3 [Resolution of Investment Disputes and Investment Court System] if the restructuring is a negotiated restructuring at the time of submission, or becomes a negotiated restructuring after such submission.

2.   Notwithstanding [Article 6 Submission of a Claim, Section on Resolution of Investment Disputes and Investment Court System], and subject to paragraph 1 of this Annex, an investor may not submit a claim under Section  3 [Resolution of Investment Disputes and Investment Court System] that a restructuring of debt of a Party breaches Articles X [National  Treatment]  or  X  [Most-Favoured  Nation]  of  Section  1  [Liberalisation  of

Investments]21   or an obligation under Section 2 [Investment Protection], unless 270 days

have elapsed from the date of submission by the claimant of the written request for consultations pursuant to [Article 4 Consultations].

3.   For the purposes of this Annex:

-  ‘negotiated restructuring’ means the restructuring or rescheduling of debt of a Party that has  been  effected  through  (i)  a  modification  or  amendment  of  debt  instruments,  as provided for under their terms, including their governing law, or (ii) a debt exchange or other similar process in which the holders of no less than 66% of the aggregate principal amount of the outstanding debt subject to restructuring, excluding debt held by that Party or by entities owned or controlled by it, have consented to such debt exchange or other process.

- "governing law" of a debt instrument means a country's legal and regulatory framework applicable to that debt instrument.

4.  For greater certainty, “debt of a Party” includes, in the case of the European Union, debt

of a government of a Member State, or of a Government in a Member State, at the central, regional or local level.

21 For greater certainty, a breach of the Article [National Treatment] or Article [Most-Favoured Nation] does not occur  merely  by  virtue of  a  different  treatment  provided  by  a  Party  to  certain  categories  of  investors  or investments on grounds of a different macroeconomic impact, for instance to avoid systemic risks or spillover effects, or on grounds of eligibility for debt restructuring.

Annex []
Agreements between Member States of the European Union and Viet Nam
Section 3. Resolution of Investment Disputes
SUB-SECTION 1: SCOPE AND DEFINITIONS
Article 1
Scope
1. This Section shall apply to a dispute between, on the one hand, a claimant of one Party and, on the other hand, the other Party concerning any measure22 alleged to breach the provisions of:

(a) Section 2 (Investment protection),

(b) Article 3 paragraph 2 (national treatment as regards the operation of investments) and Article 4 paragraph 2 (most favoured nation treatment as regards the operation of investments) of Section 1 with respect to the operation of investments as referred to in Article 13(1)(i) (Scope) of Section 2 (Investment Protection),

which allegedly causes loss or damage to the claimant or, where the claim is brought on behalf of a locally established company owned or controlled by the claimant, to the locally established company.

2. For greater certainty, a claimant may not submit a claim under this Section if its investment has been made through fraudulent misrepresentation, concealment, corruption or conduct amounting to an abuse of process.

3. The Tribunal may not decide claims that fall outside of the scope of this Article.

Article 2
Definitions
The definitions contained in Chapter 1, Article X (Objectives, coverage and definitions) apply to this Section.

"proceeding", unless otherwise specified, means a proceeding before the Tribunal or Appeal

Tribunal under this Section;

"disputing parties" means the claimant and respondent; "claimant of a Party" means:

(a) an "investor" of a Party, as defined in Article 13 (ii) of Section 2 (Scope) acting on its own
22 The Parties understand that the term “measure” may include failures to act.

behalf; or

(b) an “investor” of a Party acting on behalf of a locally established company, which it owns or controls. For greater certainty, a claim submitted under (b) shall be deemed to relate to a dispute between a Contracting State and a national of another Contracting State for the purpose of Article 25(1) of the ICSID Convention.

"non-disputing Party" means Viet Nam when the respondent is the European Union or a Member  State  of  the  European  Union,  and  the  European  Union  when  Viet  Nam is  the respondent.

"respondent"  means  either  Viet  Nam  or,  in  the  case  of  the  European  Union,  either  the

European Union or the Member State concerned as notified pursuant to Article 6.

“locally established company” means a juridical person, established in the territory of one

Party, and owned and controlled by an investor of the other Party.

“Third Party funding” means any funding provided by a natural or juridical person who is not a party to the dispute but who enters into an agreement with a disputing party in order to finance part or all of the cost of the proceedings in return for a remuneration dependent on the outcome of the dispute or in the form of a donation or grant.

“UNCITRAL Transparency Rules” means the UNCITRAL Rules on Transparency in Treaty- based Investor-State Arbitration.

SUB-SECTION 2: ALTERNATIVE DISPUTE RESOLUTION AND CONSULTATIONS
Article 3
Amicable Resolution
Any dispute should as far as possible be settled amicably through negotiations or mediation and, where possible, before the submission of a request for consultations pursuant to Article 4. Such settlement may be agreed at any time, including after proceedings under this Section have been commenced.

Article 4
Consultations
1. Where a dispute cannot be resolved as provided for in Article 3 (Amicable Resolution), a claimant of one Party alleging a breach of the provisions referred to in Article 1(1) (Scope) shall submit a request for consultations to the other Party.   The request shall contain the following information:

(a) the name and address of the claimant and, where such request is submitted on behalf of a locally established company, the name, address and place of incorporation of the locally established company;

(b) the provisions referred to in Article 1(1) (Scope) alleged to have been breached;

(c) the legal and factual basis of the claim, including the measures alleged to breach the provisions referred to in Article 1(1) (Scope).

(d) the relief sought and the estimated amount of damages claimed, and

(e) evidence establishing that the claimant is an investor of the other Party and that it owns or controls  the  investment  including  the  locally  established  company  where  applicable,  in respect of which it has submitted a request for consultations.

Where a request for consultations is submitted by more than one claimant or on behalf of more than one locally established company, the information in (a) and (e) above shall be submitted for each claimant or locally established company, as the case may be.

2. A request for consultations must be submitted within:

(a)       3 years after the date on which the claimant or, as applicable, the locally established company, first acquired, or should have first acquired, knowledge of the measure alleged to be inconsistent with the provisions referred to in Article 1(1) (Scope) and knowledge that the claimant (for claims brought by an investor acting on its own behalf) or the locally established company (for claims brought by an investor acting on behalf of a locally established company) has incurred loss or damage thereby; or

(b)       two years after the date on which the claimant or, as applicable, the locally established company, ceases to pursue claims or proceedings before a tribunal or court under domestic law and, in any event, no later than seven years after the date on which the claimant first acquired, or should have first acquired knowledge of the measure alleged to be inconsistent with the provisions referred to in Article 1(1) (Scope) and knowledge that the claimant (for claims brought by an investor acting on its own behalf) or the locally established company (for claims brought by an investor acting on behalf of a locally established company) has

incurred loss or damage thereby.23
3. Unless the disputing parties agree otherwise, the place of consultation shall be:

a.         Hanoi where the consultations concern measures of Viet Nam; or

b.         Brussels where the consultations concern measures of the European Union; or

c.         the capital of the Member State of the European Union concerned, where the request for consultations concerns exclusively measures of that Member State.

Consultations may also take place by videoconference or other means, particularly where a small or medium sized enterprise is involved.

4. Unless the disputing parties agree to a longer period, consultations shall be held within 60 days of the submission of the request for consultations.

5. In the event that the claimant has not submitted a claim pursuant to Article 7 within 18 months of submitting the request for consultations, the claimant shall be deemed to have withdrawn  from proceedings  under this Section  and  may  not  submit  a  claim under  this

23 Subparagraph (2) (b) does not apply where Annex III applies.

Section. This period may be extended by agreement between the parties involved in the consultations.

6. The time periods in paragraphs 2 and 5 shall not render claims inadmissible where the claimant can demonstrate that the failure to request consultations or submit a claim is due to the claimant's inability to act as a result of actions deliberately taken by the Party concerned, provided that the claimant acts as soon as reasonably possible after it is able to act.

7. In the event that the request for consultations concerns an alleged breach of the agreement by the European Union, or by a Member State of the European Union, it shall be sent to the European Union. Where measures of a Member State of the European Union are identified, it shall also be sent to the Member State concerned.

Article 5
Mediation
1. The disputing parties may at any time agree to have recourse to mediation.

2. Recourse to mediation is voluntary and without prejudice to the legal position of either disputing party.

3. Recourse to mediation may be governed by the rules set out in Annex I. Any time limit mentioned in Annex I may be modified by mutual agreement between the disputing parties.

4. The mediator is appointed by agreement of the disputing parties. Such appointment may include appointing a mediator from among the Members of the Tribunal appointed pursuant to Article 12(2) (Tribunal) or the Members of the Appeal Tribunal appointed pursuant to Article

13(3) (Appeal Tribunal). The disputing parties may also request the President of the Tribunal to appoint a mediator from among the Members of the Tribunal which are neither nationals of the European Union, nor of Vietnam.

5. Once the disputing parties agree to have recourse to mediation, the time limits set out in Article 4(2), 4(5), 27(6) and 28(5) shall be suspended between the date on which it was agreed to have recourse to mediation and the date on which either party to the dispute decides to terminate the mediation, by way of a letter to the mediator and the other disputing party. Upon request of both disputing parties, where a division of the Tribunal has been established pursuant to Article 12 (Tribunal), the division shall stay its proceedings until the date on which either party to the dispute decides to terminate the mediation, by way of a letter to the mediator and the other disputing party.

SUB-SECTION 3: SUBMISSION OF A CLAIM AND CONDITIONS PRECEDENT
Article 6
Notice of intent to submit a claim
1.  If  the  dispute  cannot  be  settled within  90 days  of the  submission  of the  request  for consultations, the claimant may deliver a notice of intent which shall specify in writing the

claimant’s intention to submit the claim to dispute settlement under this Section and contain

the following information:

(a) the name and address of the claimant and, where such request is submitted on behalf of a locally established company, the name, address and place of incorporation of the locally established company;

(b) the provisions referred to in Article 1(1) (Scope) alleged to have been breached;

(c) the legal and factual basis of the claim, including the measures alleged to breach the provisions referred to in Article 1(1) (Scope);

(d) the relief sought and the estimated amount of damages claimed.

The notice of intent shall be sent to the EU or to Viet Nam, as the case may be. Where a measure of a Member State of the European Union is identified, it shall also be sent to the Member State concerned.

2. Where a notice of intent has been sent to the European Union, the European Union shall make a determination of the respondent and, after having made such a determination, inform the claimant within 60 days of the receipt of the notice of intent as to whether the European Union or a Member State of the European Union shall be the respondent.

3. The claimant may submit a claim pursuant to Article 7 on the basis of such determination.

4. Where either the European Union or the Member State is respondent following a determination made pursuant to paragraph 2, neither the European Union, nor the Member State  concerned  may  assert  the  inadmissibility  of  the  claim,  lack  of  jurisdiction  of  the Tribunal or otherwise assert that the claim or award is unfounded or invalid on the ground that the proper respondent should be the European Union rather than the Member State or vice versa.

5. The Tribunal and the Appeal Tribunal shall be bound by the determination made pursuant to paragraph 2.

6. Nothing in this Agreement or the applicable rules on dispute settlement shall prevent the exchange  of  all  information  relating  to  a  dispute  between  the  European  Union  and  the Member State concerned.

Article 7
Submission of a claim
1. If the dispute cannot be settled within 6 months from the submission of the request for consultations and at least 3 months have elapsed from the submission of the notice of intent to submit a claim pursuant to Article  6 (Notice of intent to submit a claim) the claimant, provided that it satisfies the requirements set out in Article 9 (Procedural and Other Requirements for the Submission of a Claim), may submit a claim to the Tribunal established pursuant to Article 12.

2. A claim may be submitted to the Tribunal under one of the following sets of rules on dispute settlement:

(a) the Convention on the Settlement of Investment Disputes between States and Nationals of

Other States of 18 March 1965 (ICSID);

(b) the Convention on the Settlement of Investment Disputes between States and Nationals of Other States of 18 March 1965 (ICSID) in accordance with the Rules on the Additional Facility for the Administration of Proceedings by the Secretariat of the Centre, where the conditions for proceedings pursuant to paragraph (a) do not apply;

(c)  the  arbitration  rules  of  the  United  Nations  Commission  on  International  Trade  Law

(UNCITRAL); or,

(d) any other rules on agreement of the disputing parties. In the event that the claimant proposes a specific set of dispute settlement rules and if, within 30 days of receipt of the proposal, the disputing parties have not agreed in writing on such rules, or the respondent has not replied to the claimant, the claimant may submit a claim under the rules provided for in subparagraphs (a), (b) and (c).

3. All the claims identified by the claimant in the submission of its claim pursuant to this Article must be based on measures identified in its request for consultations pursuant to Article 4(1)(c).

4. The rules on dispute settlement referred to in paragraph 2 shall apply subject to the rules set out in this Chapter, as supplemented by any rules adopted by the Trade Committee, by the Tribunal or by the Appeal Tribunal.

5. A claim shall be deemed submitted under this Article when the claimant has initiated proceedings under the applicable rules on dispute settlement.

6. Claims submitted in the name of a class composed of a number of unidentified claimants, or submitted by a representative intending to conduct the proceedings in the interests of a number  of identified  or  unidentified  claimants  that  delegate  all  decisions  relating  to  the proceedings on their behalf, shall not be admissible.

Article 8
Other Claims
1. A claimant may not submit a claim to the Tribunal if the claimant has a pending claim before any other domestic or international court or tribunal concerning the same measure as that alleged to be inconsistent with the provisions referred to in Article 1(1) (Scope) and the same loss or damage, unless the claimant withdraws such pending claim.

2. A claimant acting on its own behalf may not submit a claim to the Tribunal if any person who, directly or indirectly, has an ownership interest in or is controlled by the claimant has a pending claim before this Tribunal or any other domestic or international court or tribunal concerning the same measure as that alleged to be inconsistent with the provisions referred to in Article 1(1) (Scope) and the same loss or damage, unless that person withdraws such pending claim.

3. A claimant acting on behalf of a locally established company may not submit a claim to the Tribunal if any person who, directly or indirectly, has an ownership interest in or is controlled by the locally established company has a pending claim before this Tribunal or any other domestic or international court or tribunal concerning the same measure as that alleged to be inconsistent with the provisions referred to in Article 1(1) (Scope) and the same loss or damage, unless that person withdraws such pending claim.

4. Before submitting a claim the claimant shall provide:

(a) evidence that it and, where relevant pursuant to paragraphs 2 and 3, any person who, directly or indirectly, has an ownership interest in or is controlled by the claimant or the locally established company, has withdrawn any pending claim referred to in paragraphs

1, 2, and 3.

(b) a waiver of its right, and where applicable, of the locally established company, to initiate any claim referred to in paragraph 1.

5. This Article shall apply in conjunction with Annex III.

6. The waiver provided pursuant to paragraph 4(b) shall cease to apply where the claim is rejected on the basis of a failure to meet the nationality requirements to bring an action under this Agreement.

7. Paragraphs 1 to 4 of this Article, including Annex III, shall not apply where claims submitted to a domestic court or tribunal are initiated for the sole purpose of seeking interim injunctive or declaratory relief and do not involve the payment of monetary damages.

8. Where claims are brought both pursuant to this Section and Section XX [State to State dispute settlement] or another international agreement concerning the same treatment as that alleged to be inconsistent with the provisions referred to in Article 1(1) (Scope), a division of the  Tribunal  constituted  under  this  Section  shall,  as  soon  as  possible  after  hearing  the disputing parties, take into account proceedings pursuant to Section X [State to State dispute settlement] or another international agreement in its decision, order or award. To this end, it may also, if it considers necessary, stay its proceedings. In acting pursuant to this provision the Tribunal shall respect Article 27(6) (Provisional award).

Article 9
Procedural and Other Requirements for the Submission of a Claim
1. A claim may be submitted to the Tribunal under this Section only if:

(a) The submission of the claim is accompanied by claimant’s consent in writing to the settlement of the dispute by the Tribunal in accordance with the procedures set out in this Section and the claimant’s designation of one of the set of rules on dispute settlement referred to in Article 7(2) (Submission of a Claim) as the applicable dispute settlement rules;

(b) At least 6 months have elapsed since the submission of the Request for Consultations under Article 4 (Consultations) and at least 3 months have elapsed since the submission of the Notice of Intent to Submit a Claim under Article 6 (Notice of Intent to submit a claim);

(c) The Request for Consultations and the Notice of Intent fulfilled the requirements set out in Article 4 (Consultations) paragraphs 1 and 2, and Article 6 (Notice of Intent to submit a claim) paragraph 1, respectively;

(d)  The  legal  and  factual  basis  of  the  dispute  was  subject  to  prior  consultations pursuant to Article 4 (Consultations);

(e) All the claims identified in the submission of the claim to the Tribunal made pursuant to Article 7 (Submission of a claim) are based on the measure or measures identified in the Notice of intent to submit a claim made pursuant to Article 6 (Notice of Intent to submit a claim);

(f) The conditions foreseen in Article 8 (Other claims) are fulfilled.

2. This Article is without prejudice to other jurisdictional requirements arising from the relevant dispute settlement rules.

Article 10
Consent
1. The Respondent consents to the submission of a claim under this Section.

2. The claimant shall deliver its consent in accordance with the procedures provided for in this

Section at the time of submitting a claim pursuant to Article 7.

3. The consent under paragraphs 1 and 2 implies:

(a) the disputing parties shall refrain from enforcing an award rendered pursuant to this

Section before such award has become final pursuant to Article 29; and

(b) the disputing parties shall refrain from seeking to appeal, review, set aside, annul, revise or initiate any other similar procedure before an international or domestic court or tribunal, as regards an award pursuant to this Section.24
4. The consent under paragraph 1 and the submission of a claim under this Section shall satisfy the requirements of:

24 Article 10(3)(b) shall apply in conjunction with Article 31(3) (Enforcement of awards).

(a) Article 25 of the ICSID Convention and the ICSID Additional Facility Rules for written consent of the disputing parties; and,

(b) Article II of the New York Convention for the Recognition and Enforcement of Foreign

Arbitral Awards for an “agreement in writing”.

Article 11
Third party funding
1. Where there is third party funding, the disputing party benefiting from it shall notify to the other disputing party and to the division of the Tribunal, or where the division of the Tribunal is not established, to the President of the Tribunal the existence and nature of the funding arrangement, and the name and address of the third party funder.

2. Such notification shall be made at the time of submission of a claim, or, where the financing agreement is concluded or the donation or grant is made after the submission of a claim, without delay as soon as the agreement concluded or the donation or grant is made.

3. When applying Article 22 (Security for Cost), the Tribunal shall take into account whether there is third party funding. When deciding on the cost of proceedings pursuant to Article

27(4) (Provisional Award) the Tribunal shall take into account whether the requirements provided for in paragraphs 1 and 2 have been respected.

SUB-SECTION 4: INVESTMENT TRIBUNAL SYSTEM
Article 12
Tribunal
1.  A  Tribunal  is  hereby  established  to  hear  claims  submitted  pursuant  to  Article  7 (Submission of a claim).

2. Pursuant to Article 34(2)(a), the Trade Committee shall, upon the entry into force of this Agreement, appoint nine Members of the Tribunal. Three of the Members shall be nationals of a Member State of the European Union, three shall be nationals of Vietnam and three shall be nationals of third countries.25
3. The Trade Committee may decide to increase or to decrease the number of the Members of the Tribunal by multiples of three. Additional appointments shall be made on the same basis

as provided for in paragraph 2.
25 Instead of proposing the appointment of three Members who have its nationality or citizenship, either Party may propose to appoint up to three Members who have another nationality or citizenship. In this case, such Members shall be considered to be nationals or citizens of the Party that proposed his or her appointment for the purposes of this Article.

4. The Members of the Tribunal shall possess the qualifications required in their respective countries for appointment to judicial offices, or be jurists of recognised competence. They shall have demonstrated expertise in public international law. It is desirable that they have expertise in particular, in international investment law, international trade law and the resolution of disputes arising under international investment or international trade agreements.

5. The Members of the Tribunal appointed pursuant to this Section shall be appointed for a four-year term, renewable once.  However, the terms of five of the nine persons appointed immediately after the entry into force of the Agreement, to be determined by lot, shall extend to six years. Vacancies shall be filled as they arise. A person appointed to replace a person whose term of office has not expired shall hold office for the remainder of the predecessor's term. A person who is serving on a division of the Tribunal when his or her term expires may, with the authorization of the President of the Tribunal, continue to serve on the division until the closure of the proceedings of that division and shall, for that purpose only, be deemed to continue to be a Member of the Tribunal.

6. The Tribunal shall hear cases in divisions consisting of three Members, of whom one shall be a national of a Member State of the European Union, one a national of Vietnam and one a national of a third country. The division shall be chaired by the Member who is a national of a third country.

7.  Within 90 days of the submission of a claim pursuant to Article 7, the President of the Tribunal shall appoint the Members composing the division of the Tribunal hearing the case on  a  rotation  basis,  ensuring  that  the  composition  of  the  divisions  is  random  and unpredictable, while giving equal opportunity to all Members to serve.

8. The President and Vice-President of the Tribunal shall be responsible for organisational issues and will be appointed for a two-year term and shall be drawn by lot from among the Members who are nationals of third countries. They shall serve on the basis of a rotation drawn by lot by the Chair of the Trade Committee. The Vice-President shall replace the President when the President is unavailable.

9. Notwithstanding paragraph 6, the disputing parties may agree that a case be heard by a sole Member who is a national of a third country, to be selected by the President of the Tribunal. The respondent shall give sympathetic consideration to such a request from the claimant, in particular where the claimant is a small or medium-sized enterprise or the compensation or damages claimed are relatively low. Such a request should be made at the same time as the filing of the claim pursuant to Article 7.

10. The Tribunal may draw up its own working procedures. Such Working Procedures shall be compatible with the applicable dispute settlement rules and the provisions of this Section. If it decides to do so, the President of the Tribunal shall draw up draft Working Procedures in consultation  with  the  other  Members  of  the  Tribunal  and  present  the  draft  Working Procedures to the Committee on Services, Investment and Government Procurement. The Working Procedures shall be adopted by the Trade Committee on agreement of the Parties. If the draft Working Procedures are not adopted by the Trade Committee within three months

after their presentation to the Committee on Services, Investment and Government Procurement, the President of the Tribunal shall make the necessary revision to the draft Working Procedures, taking into consideration the views expressed by the Parties. The President of the Tribunal shall subsequently present the revised version of the Working Procedures to the Committee on Services, Investment and Government Procurement. The Working procedures shall be considered adopted, unless the Parties, through a decision of the Trade Committee, reject the draft Working Procedures within three months after their presentation to the Committee on Services, Investment and Government Procurement.

11. Where a procedural question arises that is not covered by this Section, any supplemental rules adopted by the  Trade Committee or by the Working Procedures drawn up by the Tribunal, the relevant division of the Tribunal may adopt an appropriate procedure that is compatible with those provisions.

12. A division of the Tribunal shall make every effort to make any decision by consensus. Where, nevertheless, a decision cannot be arrived at by consensus, a division of the Tribunal shall render its decision by a majority of votes of all its Members. Opinions expressed by individual Members of a division of the Tribunal shall be anonymous.

13. The Members shall be available at all times and on short notice, and shall stay abreast of dispute settlement activities under this Agreement.

14. In order to ensure their availability, the Members shall be paid a monthly retainer fee to be fixed  by  decision  of  the  Trade  Committee.  The  President  of  the  Tribunal  and,  where applicable, the Vice-President, shall receive a daily fee equivalent to the fee determined pursuant to Article 13(16) for each day worked in fulfilling the functions of President of the Tribunal pursuant to this Section.

15. The retainer fee and the daily fees for the President or Vice President of the Tribunal when working in fulfilling the functions of President of the Tribunal pursuant to this Section shall be paid by both Parties taking into account their respective levels of development into an account managed by the [Secretariat of ICSID/ Permanent Court of Arbitration] [Negotiators' note: to be decided during legal scrubbing]. In the event that one Party fails to pay the retainer fee the other Party may elect to pay.  Any such arrears will remain payable, with appropriate interest.

16. Unless the Trade Committee adopts a decision pursuant to paragraph 17, the amount of the other fees and expenses of the Members on a division of the Investment Tribunal shall be those  determined  pursuant  to  Regulation  14(1)  of  the  Administrative  and  Financial Regulations of the ICSID Convention in force on the date of the submission of the claim and allocated by the Tribunal among the disputing parties in accordance with Article 27(4).

17. Upon a decision by the Trade Committee, the retainer fee and other fees and expenses may be permanently transformed into a regular salary. In such an event, the Members shall serve on a full-time basis and the Trade Committee shall fix their remuneration and related organisational matters. In that event, the Members of the Tribunal shall not be permitted to

engage in any occupation, whether gainful or not, unless exemption is exceptionally granted by the President of the Tribunal.

18. The [Secretariat of ICSID/Permanent Court of Arbitration] [Negotiators' note: to be decided during legal scrubbing] shall act as Secretariat for the Tribunal and provide it with appropriate support. The expenses for such support shall be allocated by the Tribunal among the disputing parties in accordance with Article 27(4).

Article 13
Appeal Tribunal
1. A permanent Appeal Tribunal is hereby established to hear appeals from the awards issued by the Tribunal.

2. The Appeal Tribunal shall be composed of six Members, of whom two shall be nationals of a Member State of the European Union, two shall be nationals of Vietnam and two shall be nationals of third countries.

3. Pursuant to Article 34(2)(a), the Trade Committee shall, upon the entry into force of this Agreement, appoint the members of the Appeal Tribunal. For this purpose, each Party shall propose three candidates, two of which shall be nationals of that Party and one shall be a non- national, for the Trade Committee to thereafter jointly appoint the Members.26
4. The Trade Committee may agree to increase the number of the Members of the Appeal Tribunal by multiples of three. Additional appointments shall be made on the same basis as provided for in paragraphs 2 and 3.

5. The Appeal Tribunal Members shall be appointed for a four-year term, renewable once. However, the terms of three of the six persons appointed immediately after the entry into force of the agreement, to be determined by lot, shall extend to six years.  Vacancies shall be filled as they arise.   A person appointed to replace a person whose term of office has not expired shall hold office for the remainder of the predecessor's term.

6. The Appeal Tribunal shall have a President and Vice-President who shall be selected by lot for a two-year term and shall be selected from among the Members who are nationals of third countries. They shall serve on the basis of a rotation drawn by lot by the Chair of the Trade Committee. The Vice-President shall replace the President when the President is unavailable.

7. The Members of the Appeal Tribunal shall have demonstrated expertise in public international law, and possess the qualifications required in their respective countries for

appointment  to  the  highest  judicial offices  or  be  jurists  of recognised  competence.  It  is
26 Instead of proposing the appointment of two Members who have its nationality or citizenship, either Party may propose to appoint up to two Members who have another nationality or citizenship. In this case, such Members shall be considered to be nationals or citizens of the Party that proposed his or her appointment for the purposes of this Article.

desirable that they have expertise in international investment law, international trade law and the resolution of disputes arising under international investment or international trade agreements.

8. The Appeal Tribunal shall hear appeals in divisions consisting of three Members of whom one shall be a national of a Member State of the European Union, one a national of Vietnam and one a national of a third country. The division shall be chaired by the Member who is a national of a third country.

9. The composition of the division hearing each appeal shall be established in each case by the President of the Appeal Tribunal on a rotation basis, ensuring that the composition of each division is random and unpredictable, while giving equal opportunity to all Members to serve. A person who is serving on a division of the Appeal Tribunal when his or her term expires may, with the authorisation of the President of the Appeal Tribunal, continue to serve on the division until the closure of the proceedings of that division and shall, for that purpose only, be deemed to continue to be a Member of the Appeal Tribunal.

10. The Appeal Tribunal shall draw up its own working procedures. Such working procedures shall be compatible with the provisions of this Section and the instructions provided in Annex IV. The President of the Appeal Tribunal shall draw up draft Working Procedures in consultation with the other Members of the Appeal Tribunal. The President of the Appeal Tribunal  shall  present  the  draft  Working  Procedures  to  the  Committee  on  Services, Investment and Government Procurement within one year after the entry into force of the Agreement. The Working Procedures shall be adopted by the Trade Committee on agreement of the Parties. If the draft Working Procedures are not adopted by the Trade Committee within three months after their presentation to the Committee on Services, Investment and Government Procurement, the President of the Appeal Tribunal shall make the necessary revision to the draft Working Procedures, taking into consideration the views expressed by the Parties. The President of the Appeal Tribunal shall subsequently present the revised version of the Working Procedures to the Committee on Services, Investment and Government Procurement.  The  Working  procedures  shall  be  considered  adopted,  unless  the  Parties, through a decision of the Trade Committee, reject the draft Working Procedures within three months after their presentation to the Committee on Services, Investment and Government Procurement.

11. Where a procedural question arises that is not covered by this Section, any supplemental rules adopted by the Trade Committee or by the Working Procedures drawn up by the Appeal Tribunal, the relevant division of the Appeal Tribunal may adopt an appropriate procedure that is compatible with those provisions.

12. A division of the Appeal Tribunal shall make every effort to make any decision by consensus. Where, nevertheless, a decision cannot be arrived at by consensus, a division of the Appeal Tribunal shall render its decision by a majority of votes of all its Members. Opinions expressed by individual Members of a division of Appeal Tribunal shall be anonymous.

13. All persons serving on the Appeal Tribunal shall be available at all times and on short notice and shall stay abreast of other dispute settlement activities under this agreement.

14. The Members of the Appeal Tribunal shall be paid a monthly retainer fee to be determined by decision of the Trade Committee. The President of the Appeal Tribunal and, where applicable, the Vice-President, shall receive a daily fee equivalent to the fee determined pursuant to paragraph 16 for each day worked in fulfilling the functions of President of the Appeal Tribunal pursuant to this Section.

15. The retainer fee of the Members of the Appeal Tribunal and the daily fees for the President or Vice President of the Appeal Tribunal when working in fulfilling the functions of President of the Appeal Tribunal pursuant to this Section shall be paid by both Parties taking into  account  their  respective  levels  of  development  into  an  account  managed  by  [the Secretariat of ICSID/Permanent Court of Arbitration] [Negotiators' note: to be decided during legal scrubbing]. In the event that one Party fails to pay the retainer fee the other Party may elect to pay. Any such arrears will remain payable, with appropriate interest.

16. Upon entry into force of the Agreement, the Trade Committee shall adopt a decision determining the amount of the other fees and expenses of the Members of a division of the Appeal  Tribunal.  Such  fees  and  expenses  shall be  allocated  by  the  Tribunal  among  the disputing parties in accordance with Article 27(4).

17. Upon a decision by the Trade Committee, the retainer fee and the fees for days worked may be permanently transformed into a regular salary. In such an event, the Members of the Appeal Tribunal shall serve on a full-time basis and the Trade Committee shall fix their remuneration and related organisational matters. In that event, the Members shall not be permitted to engage in any occupation, whether gainful or not, unless exemption is exceptionally granted by the President of the Appeal Tribunal.

18. The [Secretariat of ICSID/Permanent Court of Arbitration] [Negotiators' note: to be decided during legal scrubbing] shall act as Secretariat for the Appeal Tribunal and provide it with appropriate support. The expenses for such support shall be allocated by the Appeal Tribunal among the disputing parties in accordance with Article 27(4).

Article 14
Ethics
1. The Members of the Tribunal and of the Appeal Tribunal shall be chosen from persons whose independence is beyond doubt. They shall not be affiliated with any government.27
They shall not take instructions from any government or organisation with regard to matters related to the dispute. They shall not participate in the consideration of any disputes that

27  For greater certainty, the fact that a person receives  an  income from the government, or was formerly employed by the government, or has family relationship with a person who receives an income from the government, does not in itself render that person ineligible.

would create a direct or indirect conflict of interest. In so doing they shall comply with Annex II (Code of Conduct). In addition, upon appointment, they shall refrain from acting as counsel or as party-appointed expert or witness in any pending or new investment protection dispute under this or any other agreement or domestic law.

2. If a disputing party considers that a Member has a conflict of interest, it shall send a notice of challenge to the appointment to the President of the Tribunal or to the President of the Appeal Tribunal, respectively. The notice of challenge shall be sent within 15 days of the date on which the composition of the division of the Tribunal or of the Appeal Tribunal has been communicated to the disputing party, or within 15 days of the date on which the relevant facts came to its knowledge, if they could not have reasonably been known at the time of composition of the division. The notice of challenge shall state the grounds for the challenge.

3. If, within 15 days from the date of the notice of challenge, the challenged Member has elected not to resign from that division, the President of the Tribunal or the President of the Appeal Tribunal, respectively, shall, after hearing the disputing parties and after providing the Member an opportunity to submit any observations, issue a decision within 45 days of receipt of the notice of challenge and forthwith notify the disputing parties and other Members of the division.

4. Challenges against the appointment of the President of the Tribunal to a division shall be decided by the President of the Appeal Tribunal and vice-versa.

5. Upon a reasoned recommendation from the President of the Appeal Tribunal, or on their joint initiative, the Parties, by decision of the Trade Committee, may decide to remove a Member from the Tribunal or a Member from the Appeal Tribunal where his behaviour is inconsistent with the obligations set out in paragraph 1 and incompatible with his continued membership of the Tribunal or Appeal Tribunal. If the behaviour in question is alleged to be that of the President of the Appeal Tribunal then the President of the Tribunal shall submit the reasoned recommendation. Articles 12(2) and 13(3) shall apply mutatis mutandis for filling vacancies that may arise pursuant to this paragraph.

Article 15
Multilateral dispute settlement mechanisms
The Parties shall enter into negotiations for an international agreement providing for a multilateral investment tribunal in combination with, or separate from, a multilateral appellate mechanism applicable to disputes under this Agreement. The Parties may consequently agree on the non-application of relevant parts of this Section. The Trade Committee may adopt a decision specifying any necessary transitional arrangements.

SUB-SECTION 5: CONDUCT OF PROCEEDINGS
Article 16
Applicable law and rules of Interpretation
1. The Tribunal shall determine whether the measures in question are inconsistent with the provisions referred to in Article 1(1) (Scope).

2. When rendering its decisions, the Tribunal shall apply the provisions referred to in Article

1(1) (Scope) and other provisions of this agreement as applicable, as well as other rules or principles of international law applicable between the Parties, and take into consideration, as matter of fact, any relevant domestic law of the disputing Party. For greater certainty, the Tribunal shall be bound by the interpretation given to the domestic law by the courts or authorities who are competent to interpret the relevant domestic law, and any meaning given to the relevant domestic law made by the Tribunal shall not be binding upon the courts and the authorities of either Party. The Tribunal does not have jurisdiction to determine the legality of a measure, alleged to constitute a breach of this Agreement, under the domestic law of the disputing Party.

3. In making its determination, the Tribunal shall interpret the provisions of this Agreement in accordance with customary rules of interpretation of public international law, as codified in the Vienna Convention on the Law of Treaties.

4. Where serious concerns arise as regards issues of interpretation which may affect matters relating this Chapter, the Trade Committee may adopt interpretations of provisions of this Agreement. Any such interpretation shall be binding upon the Tribunal and the Appeal Tribunal. The Trade Committee may decide that an interpretation shall have binding effect from a specific date.

Article 17
Anti-Circumvention
For greater certainty, the Tribunal shall decline jurisdiction where the dispute had arisen, or was foreseeable on the basis of a high degree of probability, at the time when the claimant acquired ownership or control of the investment subject to the dispute and the Tribunal determines, on the basis of the facts of the case, that the claimant has acquired ownership or control of the investment for the main purpose of submitting the claim under this Section. The possibility to decline jurisdiction in such circumstances is without prejudice to other jurisdictional objections which could be entertained by the Tribunal.

Article 18
Preliminary Objections
1. The respondent may, no later than 30 days after the constitution of the division of Tribunal pursuant to Article 12, and in any event before the first session of the division of the Tribunal,

or 30 days after the respondent became aware of the facts on which the objection is based, file an objection that a claim is manifestly without legal merit.

2. The respondent shall specify as precisely as possible the basis for the objection.

3. The Tribunal, after giving the disputing parties an opportunity to present their observations on the objection, shall, at the first meeting of the division of the Tribunal or promptly thereafter, issue a decision or provisional award on the objection, stating the grounds therefor. In the event that the objection is received after the first meeting of the division of the Tribunal, the Tribunal shall issue such decision or provisional award as soon as possible, and no later than 120 days after the objection was filed. In doing so, the Tribunal shall assume the alleged facts to be true, and may also consider any relevant facts not in dispute.

4. The decision of the tribunal shall be without prejudice to the right of a disputing party to object, pursuant to article 19 (Claims unfounded as a Matter of Law) or in the course of the proceeding, to the legal merits of a claim and without prejudice to a Tribunal's authority to address other objections as a preliminary question. For greater certainty, such objection may include an objection that the dispute or any ancillary claim is not within the jurisdiction of the Tribunal or, for other reasons, is not within the competence of the Tribunal.

Article 19
Claims Unfounded as a Matter of Law
1. Without prejudice to the Tribunal’s authority to address other objections as a preliminary question,  such  as  an  objection  that  the  dispute  or  any  ancillary  claim is  not  within the jurisdiction of the Tribunal or, for other reasons, is not within the competence of the Tribunal or to a respondent’s right to raise any such objections at any appropriate time, the Tribunal shall address and decide as a preliminary question any objection by the respondent that, as a matter of law, a claim, or any part thereof, submitted under this section is not a claim for which an award in favour of the claimant may be made under Article 27 (Provisional Award), even if the facts alleged were assumed to be true. The Tribunal may also consider any relevant facts not in dispute.

2. An objection under paragraph 1 shall be submitted to the Tribunal as soon as possible after the division of the Tribunal is constituted, and in no event later than the date the Tribunal fixes for the respondent to submit its counter-memorial or statement of defence or, in the case of an amendment to the claim, the date the Tribunal fixes for the respondent to submit its response to the amendment. An objection may not be submitted under paragraph 1 as long as proceedings under Article 18 (Preliminary objections) are pending, unless the Tribunal grants leave  to  file  an  objection  under  this  article,  after  having  taken  due  account  of  the circumstances of the case.

3. On receipt of an objection under paragraph 1, and unless it considers the objection manifestly unfounded, the Tribunal shall suspend any proceedings on the merits, establish a schedule for considering the objection consistent with any schedule it has established for

considering any other preliminary question, and issue a decision or provisional award on the objection, stating the grounds therefor.

Article 20
Transparency of proceedings
1. The UNCITRAL Rules on Transparency in treaty-based Investor-State Arbitration (the “UNCITRAL Transparency Rules”) shall apply to disputes under this Section, subject to the following rules:

2. The request for consultations under Article 4, the notice of intent and the notice of determination under Article 6, the notice of challenge and the decision on challenge under Article 14, and the request for consolidation under Article 33 shall be included in the list of documents referred to in Article 3(1) of the UNCITRAL Transparency Rules.

3. Subject to Article 7 of the UNCITRAL Transparency Rules, the Tribunal may decide, on its own initiative or upon request from any person, and after consultation with the disputing parties, whether and how to make available any other documents provided to, or issued by, the Tribunal not falling within Article 3(1) and 3(2) of the UNCITRAL Transparency Rules. This may include exhibits when the respondent so agrees.

4. Notwithstanding Article 2 of the UNCITRAL Transparency Rules, the European Union or Viet  Nam as  the  case may  be  shall,  after receiving  the  relevant  documents  pursuant  to paragraph 2, promptly transmit them to the non-disputing Party and make them publicly available, subject to the redaction of confidential or protected information28.

5.  Documents  referred to  in paragraphs  2,  3 and 4  may  be  made  publicly  available  by communication to the repository referred to in the UNCITRAL Transparency Rules or otherwise.

6. No later than three years after the entry into force of this Agreement, the Trade Committee shall review the operation of paragraph 3 above. Upon request of either Party, the Trade Committee may adopt a decision pursuant to Article 34(2)(d) stipulating that Article 3(3) of the UNCITRAL transparency rules will apply instead of paragraph 3.

7. Subject to any decision by the Tribunal on an objection regarding the designation of information claimed to be confidential or protected information, neither the disputing parties nor the Tribunal shall disclose to any non-disputing Party or to the public any protected information where the disputing party that provided the information clearly designates it as

such29.
28 For greater certainty, confidential or protected information, as defined in Article 7(2) of the UNCITRAL Transparency Rules, includes classified government information.

29 For greater certainty, where a disputing party that submitted the information decides to withdraw all or parts of its submission containing such information in accordance with Article 7(4) of the UNCITRAL Transparency

Rules, the other disputing party shall, whenever necessary, resubmit complete and redacted documents which

8. A disputing party may disclose to other persons in connection with proceedings, including witnesses and experts, such unredacted documents as it considers necessary in the course of proceedings under this Section. However, the disputing party shall ensure that those persons protect the confidential or protected information in those documents.

Article 21
Interim decisions
The Tribunal may order an interim measure of protection to preserve the rights of a disputing party or to ensure that the Tribunal's jurisdiction is made fully effective, including an order to preserve evidence in the possession or control of a disputing party or to protect the Tribunal's jurisdiction.  The  Tribunal  may  not  order  the  seizure  of  assets  nor  may  it  prevent  the application of the treatment alleged to constitute a breach. For the purpose of this paragraph, an order includes a recommendation.

Article 22
Security for costs
1. For greater certainty, upon request, the Tribunal may order the claimant to post security for all or a part of the costs if there are reasonable grounds to believe that the claimant risks not being able to honour a possible decision on costs issued against the claimant.

2. If the security for costs is not posted in full within 30 days after the Tribunal’s order, or within any other time period set by the Tribunal, the Tribunal shall so inform the disputing parties. The Tribunal may order the suspension or termination of the proceedings.

Article 23
Discontinuance
If, following the submission of a claim under this section, the claimant fails to take any steps in the proceeding during 180 consecutive days or such periods as the disputing parties may agree, the claimant shall be deemed to have withdrawn its claim and to have discontinued the proceedings. The Tribunal shall, at the request of the respondent, and after notice to the disputing parties, in an order take note of the discontinuance. After such an order has been rendered the authority of the Tribunal shall lapse. The claimant may not subsequently submit a claim on the same matter.

Article 24
Language of the Proceedings
1. The disputing parties shall agree on the language to be used in the proceedings.
either  remove  the  information  withdrawn  by  the  disputing  party  that  first  submitted  the  information  or redesignate  the  information  consistent  with  the  designation  of  the  disputing  party that  first  submitted  the information.

2. If the disputing parties have not reached an agreement pursuant to paragraph 1 within 30 days of the constitution of the division of the Tribunal pursuant to Article 12(7), the Tribunal shall determine the language to be used in the proceedings. The Tribunal shall make its determination  after consulting the disputing parties  with a  view to  ensure the  economic efficiency  of  the  proceedings  and  ensure  that  its  determination  does  not  impose  any

unnecessary burden on the resources of the disputing parties and of the Tribunal.30
Article 25
The non-disputing Party
1. The respondent shall, within 30 days after receipt or promptly after any dispute concerning confidential or protected information has been resolved, deliver to the non-disputing Party:

a) a request for consultations referred to in Article 4 (Consultations), a notice of intent and a notice requesting a determination referred to in Article 6 (Notice of intent to submit a claim) and a claim referred to in Article 7 (Submission of a Claim);

b) on request any documents that are made available to the public in accordance with Article

20 (Transparency of Proceedings).

2. The non-disputing Party has the right to attend a hearing held under this Section and to make oral representations relating to the interpretation of this Agreement.

Article 26
Expert Reports
The Tribunal, at the request of a disputing party or, after consulting the disputing parties, on its own initiative, may appoint one or more experts to report to it in writing on any factual issue concerning environmental, health, safety, or other matters raised by a disputing party in a proceeding.

Article 27
Provisional Award
1. Where the Tribunal concludes that a measure in dispute breaches any of the provisions referred to in Article 1(1) (Scope), the Tribunal may, on the basis of a request from the claimant, and after hearing the disputing parties, award only:

(a)       monetary damages and any applicable interest;

(b)       restitution of property, in which case the award shall provide that the respondent may pay monetary damages and any applicable interest in lieu of restitution, determined in a

manner consistent with the relevant provisions of Section II (Investment Protection).
30 In considering the economic efficiency of the proceedings, the Tribunal should take into account the costs of the disputing parties and of the Tribunal in processing case-law and legal writings which will potentially be submitted by the disputing parties.

Where the claim was submitted on behalf of a locally-established company, any award under this paragraph shall provide that:

(a) any monetary damages and interest shall be paid to the locally established company; (b) any restitution shall be made to the locally established company.

The Tribunal may not order the repeal of the treatment concerned.

2. Monetary damages  shall not be greater than the loss suffered by the claimant or, as applicable by its locally established company, as a result of the breach of the relevant provisions of the agreement, reduced by any prior damages or compensation already provided by the Party concerned. For greater certainty, when an investor submits a claim on its own behalf, it may recover only loss or damage that it has incurred with regards to its investment as referred to in Article (Scope) of Section II (Investment Protection).

3. The Tribunal may not award punitive damages.

4. The Tribunal shall order that the costs of proceedings 31 be borne by the unsuccessful disputing party. In exceptional circumstances, the Tribunal may apportion costs between the disputing parties if it determines that apportionment is appropriate in the circumstance of the case. Other reasonable costs, including reasonable costs of legal representation and assistance, shall be borne by the unsuccessful disputing party, unless the Tribunal determines that such apportionment is unreasonable in the circumstances of the case. Where only some parts of the claims have been successful the costs shall be adjusted, proportionately, to the number or extent of the successful parts of the claims. The Appeal Tribunal shall deal with costs in accordance with this article.

5. The Trade Committee may adopt supplemental rules on fees for the purpose of determining the maximum amount of costs of legal representation and assistance that may be borne by specific categories of unsuccessful disputing parties. Such supplemental rules shall take into account the financial resources of a claimant which is a natural person or a small or medium- sized enterprise. The Trade Committee shall endeavour to adopt such supplemental rules no later than one year after the entry into force of this Agreement.

6. The Tribunal shall issue a provisional award within 18 months of the date of submission of the claim. If that deadline cannot be respected, the Tribunal shall adopt a decision to that effect, which will specify the reasons for such delay.

7. A provisional award shall become final if 90 days have elapsed after it has been issued and neither disputing party has appealed the award to the Appeal Tribunal.

31 For greater certainty, the term “costs of proceedings” includes (a) the reasonable costs of expert advice and of other assistance required by the Tribunal, and (b) the reasonable travel and other expenses of witnesses to the extent such expenses are approved by the Tribunal.

Article 28
Appeal procedure
1. Either disputing party may appeal before the Appeal Tribunal a provisional award, within

90 days of its issuance. The grounds for appeal are:

(a) that the Tribunal has erred in the interpretation or application of the applicable law; (b) that the Tribunal has manifestly erred in the appreciation of the facts, including the appreciation of relevant domestic law; or,

(c) those provided for in Article 52 of the ICSID Convention, in so far as they are not covered by (a) and (b).

2. The Appeal Tribunal shall reject the appeal where it finds that the appeal is unfounded. It may  also  dismiss  the  appeal  on  an  expedited  basis  where  it  is  clear  that  the  appeal  is manifestly unfounded.

3. If the Appeal Tribunal finds that the appeal is well founded, the decision of the Appeal Tribunal shall modify or reverse the legal findings and conclusions in the provisional award in whole or part. Its decision shall specify precisely how it has modified or reversed the relevant findings and conclusions of the Tribunal.

4. Where the facts established by the Tribunal so permit, the Appeal Tribunal shall apply its own legal findings and conclusions to such facts and render a final decision on the matter. Where this is not possible, it shall refer the matter back to the Tribunal.

5. As a general rule, the appeal proceedings shall not exceed 180 days from the date a party to the dispute formally notifies its decision to appeal to the date the Appeal Tribunal issues its decision.   When the Appeal Tribunal considers that it cannot issue its decision within 180 days, it shall inform the disputing parties in writing of the reasons for the delay together with an estimate of the period within which it will issue its decision.   In no case should the proceedings exceed 270 days.

6. A disputing party lodging an appeal shall provide security, including the costs of appeal, as well as a reasonable amount determined by the Appeal Tribunal in light of the circumstances of the case.

7. The provisions of Articles 11 [Third-Party Funding], 20 [Transparency], 21 [Interim decisions],  23  [Discontinuance]  and  25  [The  non-disputing  Party]  shall  apply  mutatis mutandis in respect of the appeal procedure.

Article 29
Final Award
1. A provisional award issued pursuant to this Section shall become final if neither disputing party has appealed the provisional award pursuant to Article 28 (1).

2. Where a provisional award has been appealed and the Appeal Tribunal has rejected or dismissed the appeal pursuant to Article 28(2), the provisional award shall become final on the date of rejection or dismissal of the appeal by the Appeal Tribunal.

3. Where a provisional award has been appealed and the Appeal Tribunal has rendered a final decision on the matter, the provisional award as modified or reversed by the Appeal Tribunal shall become final on the date of the issuance of the final decision of the Appeal Tribunal.

4. Where a provisional award has been appealed and the Appeal Tribunal has modified or reversed the legal findings and conclusions of the provisional award and referred the matter back to the Tribunal, the Tribunal shall, after hearing the disputing parties if appropriate, revise its provisional award to reflect the findings and conclusions of the Appeal Tribunal. The Tribunal shall be bound by the findings made by the Appeal Tribunal. The Tribunal shall seek to issue its revised award within 90 days of receiving the report of the Appeal Tribunal. The revised provisional award will become final 90 days after its issuance.

5. For the purposes of this Section, the term "final award" shall include any final decision of the Appeal Tribunal rendered pursuant to Article 28 (4).

Article 30
Indemnification or Other Compensation
The tribunal shall not accept as a valid defence, counterclaim, set-off or similar claim the fact that the investor has received, or will receive indemnification or other compensation pursuant to an insurance or guarantee contract in respect of all or part of the compensation sought in a dispute initiated pursuant to this Agreement.

Article 31
Enforcement of awards
1. Final awards issued pursuant to this Section:

(a) shall be binding between the disputing parties and in respect of that particular case; and

(b) shall not be subject to appeal, review, set aside, annulment or any other remedy.

2. Each Party shall recognize an award rendered pursuant to this Agreement as binding and enforce the pecuniary obligation within its territory as if it were a final judgement of a court in that Party.

3. Notwithstanding paragraphs 1 and 2, during the period mentioned in paragraph 4, the recognition and enforcement of a final award in respect of a dispute where Viet Nam is the respondent  shall  be  conducted  pursuant  to  the  Convention  on  the  Recognition  and Enforcement of Foreign Arbitral Awards of 10th June, 1958 (New York Convention). During this time, paragraph 1(b) of this Article and paragraph 3(b) of Article 10 (Consent) do not

apply to disputes where Viet Nam is a respondent.

4. Upon completion of a period of 5 years after the entry into force of this Agreement, or a longer period fixed by the Trade Committee should the conditions warrant, the recognition and enforcement of a final award in respect of disputes where Viet Nam is the respondent shall be in accordance with paragraphs 1 and 2.

5. Execution  of  the  award  shall  be  governed  by  the  laws  concerning  the  execution  of judgments or awards in force where such execution is sought.

6. For greater certainty, Article X (Rights and obligations of natural or juridical persons under this Agreement, Chapter X) shall not prevent the recognition, execution and enforcement of awards rendered pursuant to this Section.

7.  For  the  purposes  of Article  1  of  the  New  York  Convention  on the  Recognition  and Enforcement of Foreign Arbitral Awards, final awards issued pursuant to this Section shall be deemed to be arbitral awards and to relate to claims arising out of a commercial relationship or transaction.

8.         For greater certainty and subject to paragraph 1, where a claim has been submitted to dispute settlement pursuant to Article 7(2)(a), a final award issued pursuant to this Section shall qualify as an award under Section 6 of the Convention on the Settlement of Investment Disputes between States and Nationals of Other States of 18 March 1965 (ICSID).

Article 32
Role of the Parties to the Agreement
1. No Party shall give diplomatic protection, or bring an international claim, in respect of a dispute submitted under this Section, unless the other Party has failed to abide by and comply with  the award  rendered in  such dispute. Diplomatic  protection,  for  the purpose  of this paragraph, shall not include informal diplomatic exchanges for the sole purpose of facilitating a settlement of the dispute.

2. Paragraph 1 shall not exclude the possibility of dispute settlement under [Chapter X state- to-state dispute settlement] in respect of a measure of general application even if that measure is alleged to have breached the agreement as regards a specific investment in respect of which a dispute has been initiated pursuant to Article 7 and is without prejudice to Article 25 of this Section or Article 5 of the UNICTRAL Transparency Rules.

Article 33
Consolidation
1. In the event that two or more claims submitted under this Section have a question of law or fact in common and arise out of the same events and circumstances, the respondent may submit to the President of the Tribunal a request for the consolidation of such claims or part of them. The request shall stipulate:

(a) the names and addresses of the disputing parties to the claims sought to be consolidated; (b) the scope of the consolidation sought; and

(c) the grounds for the request.

The respondent shall deliver the request to each claimant in a claim which the respondent seeks to consolidate.

2. In the event that all disputing parties to the claims sought to be consolidated agree to the consolidation of the claims, the disputing parties shall submit a joint request to the President of the Tribunal pursuant to paragraph 1. The President of the Tribunal shall, after receipt of such joint request, constitute a new division (the “consolidating division”) of the Tribunal pursuant to Article 12 which shall have jurisdiction over all or part of the claims which are subject to the joint consolidation request.

3. In the event that the disputing parties referred to in paragraph 2 have not reached an agreement on consolidation within thirty days of the receipt of the request for consolidation referred to in paragraph 1 by the last claimant to receive it, the President of the Tribunal shall constitute a consolidating division of the Tribunal pursuant to Article 12. The consolidating division shall assume jurisdiction over all or part of the claims, if, after considering the views of the disputing parties, it decides that to do so would best serve the interest of fair and efficient resolution of the claims, including the interest of consistency of awards.

4. The consolidating division shall conduct its proceedings under the dispute settlement rules chosen by agreement of the claimants from those referred to in Article 7(2).

5. If the claimants have not agreed upon the dispute settlement rules within 30 days of the date of receipt of the request for consolidation by the last claimant to receive it, the consolidating division shall conduct its proceedings under application of the UNCITRAL arbitration rules.

6. Divisions of the Tribunal constituted under Article 12 shall cede jurisdiction in relation to the claims, or parts thereof, over which the consolidating division has jurisdiction and the proceedings of such divisions shall be stayed or adjourned, as appropriate. The award of the consolidating division of the Tribunal in relation to the parts of the claims over which it has assumed jurisdiction shall be binding on the divisions which have jurisdiction over the remainder of the claims, as of the date the award becomes final pursuant to Article 29.

7. A claimant may withdraw the claim or the part thereof subject to consolidation from dispute settlement proceedings under this Article and such claim or part thereof may not be resubmitted under Article 7.

8. At the request of the respondent, the consolidating division of the Tribunal, on the same basis and with the same effect as paragraph 3 and 6 above, may decide whether to assume jurisdiction over all or part of a claim falling within the scope of paragraph 1 above, which is submitted after the initiation of consolidation proceedings.

9. At the request of one of the claimants, the consolidating division of the Tribunal may take such measures as it sees fit in order to preserve the confidentiality of protected information of that  claimant  vis-à-vis  other  claimants.  Such  measures  may  include  the  submission  of redacted versions of documents containing protected information to the other claimants or arrangements to hold parts of the hearing in private.

Article 34
Roles of Committees
1. The Committee on Services, Investment and Government Procurement shall examine: (a) difficulties which may arise in the implementation of this Section;

(b) possible improvements of this section, in particular in the light of experience and developments in other international fora;

(c) upon request of either Party, the implementation of any mutually agreed solution as regards a dispute under this Section;

(d) draft Working Procedures drawn up by the President of the Tribunal or Appeal Tribunal pursuant to Articles 12(10) and 13(10).

2. The Trade Committee may, upon recommendation of the Committee on Services, Investment and Government Procurement, and after completion of the respective legal requirements and procedures of the Parties, adopt decisions to:

(a) appoint the Members of the Tribunal and the Members of the Appeal Tribunal pursuant to Articles 12(2) and 13(3), to increase or decrease the number of the Members pursuant to Articles 12(3) and 13(4), and to remove a Member from the Tribunal or Appeal Tribunal pursuant to Article 14(5);

(b) adopt interpretations of the agreement pursuant to Article 16(4);

(c) adopt and subsequently amend rules supplementing the applicable dispute settlement rules. Such rules and amendments are binding on the Tribunal and Appeal Tribunal;

(d) adopt a decision stipulating that that Article 3(3) of the UNCITRAL transparency rules will apply instead of paragraph 3 of Article 20 (Transparency of Proceedings);

(e) fix the monthly retainer fee of the Members of the Tribunal and of the Appeal Tribunal pursuant to Articles 12(14) and 13(14) and the amount of the other fees and expenses of the Members of a division of the Appeal Tribunal and of the Presidents of the Tribunal and Appeal Tribunal pursuant to Articles 13(16), 12(14) and 13(14);

(f) transform the retainer fee and other fees and expenses of the Members of the Tribunal and

Appeal Tribunal into a regular salary pursuant to Articles 12(17) and 13(17);

(g) adopt or reject the draft Working Procedures of the Tribunal or Appeal Tribunal pursuant to Articles 12(10) and 13(10);

(h)  specify  any  necessary  transitional  arrangements  pursuant  to  Article  15  (Multilateral dispute settlement mechanism);

(i) adopt supplemental rules on fees pursuant to Article 27(5).

ANNEX I
Mediation Mechanism for investment disputes
Article 1
Objective and scope
1. The objective of the mediation mechanism is to facilitate the finding of a mutually agreed solution through a comprehensive and expeditious procedure with the assistance of a mediator.

Section A
Procedure under the Mediation Mechanism
Article 2
Initiation of the Procedure
1. Either disputing party may request, at any time, the commencement of a mediation procedure. Such request shall be addressed to the other party in writing.

2. Where the request concerns an alleged breach of the agreement by the authorities of the European Union or by the authorities of the Member States of the European Union it shall be addressed to the respondent as determined pursuant to Article 6 (Notice of Intent to submit a claim) of Section 3 (Resolution of Investment Disputes). Where no respondent has been determined, it shall be addressed to the European Union. Where the request is accepted, it shall specify whether the European Union or the Member State concerned will be a party to

the mediation32.
32 For greater certainty, where the request concerns treatment by the European Union, the party to the mediation shall be the European Union and any Member State concerned shall be fully associated in the mediation. Where the request concern exclusively treatment by a Member State, the party to the mediation shall be the Member State concerned, unless it requests the European Union to be party.

3. The party to which such request is addressed shall give sympathetic consideration to the request and accept or reject it in writing within 45 days, or where such request is submitted after a request for consultation has been submitted pursuant to Article 4 of Section 3 (Resolution of Investment Disputes), within 30 working days of its receipt.

4. The request shall contain: (a) a summary of the differences or disputes, including, where appropriate, an identification of relevant legal instruments sufficient to identify the matter giving rise to the request, (b) the names and contact details of the requesting party and its representative(s); (c) either a reference to the agreement to mediate or invitation to the other party or parties to mediate under this Mediation Mechanism.

Article 3
Selection of the Mediator
1. If both disputing parties agree to a mediation procedure, the disputing parties shall endeavour to agree on a mediator within 15 working days from the receipt of the reply to the request.

2. If the disputing parties cannot agree on the mediator within the established time frame, either disputing party may request the President of the Tribunal to draw by lot and appoint a mediator  from  among  the  Members  of  the  Tribunal  which  are  neither  nationals  of  the European Union, nor of Vietnam.

3. The President of the Tribunal shall appoint the mediator within five working days of the request referred to in paragraph 2 by either disputing party.

4. The mediator shall assist, in an impartial and transparent manner, the disputing parties in reaching a mutually agreed solution.

Article 4
Rules of the Mediation Procedure
1. As soon as practicable following the mediator’s designation, the mediator shall discuss with the parties, whether in person, by telephone or by any other means of telecommunication:

(a) the conduct of the mediation, in particular any outstanding procedural issues such as the languages and location of the mediation sessions;

(b) a provisional timetable for the conduct of the mediation;

(c) any legal disclosure obligation that may be relevant to the conduct of the mediation;

(d) whether the parties wish to agree in writing not to commence or not to continue any other dispute settlement proceedings relating to the differences or disputes that are subject of the mediation while mediation is pending;

(e) whether special arrangements for the approval of a settlement agreement need to be made; and

(f) the financial arrangements, such as the calculation and payment of the mediator’s fees

and expenses in accordance with Article 8.

2. The mediator may decide on the most appropriate way of bringing clarity to the measure concerned. In particular, the mediator may organise meetings between the disputing parties, consult the disputing parties jointly or individually, seek the assistance of or consult with relevant  experts  and  stakeholders  and  provide  any  additional  support  requested  by  the disputing  parties.  However,  before  seeking  the  assistance  of  or  consulting  with  relevant experts and stakeholders, the mediator shall consult with the disputing parties.

3. The mediator may offer advice and propose a solution for the consideration of the disputing parties which may accept or reject the proposed solution or may agree on a different solution. However, the mediator shall not advise or give comments on the consistency of the measure at issue with this Agreement.

4. The procedure shall take place in the territory of the Party concerned, or by mutual agreement in any other location or by any other means.

5. Subject to Article 4 paragraph 1 (b), the disputing parties shall endeavour to reach a mutually agreed solution within 60 days from the appointment of the mediator. Pending a final agreement, the disputing parties may consider possible interim solutions.

6. Either Viet Nam, the EU or a Member State of the European Union, when acting as a party to a mediation procedure, may make publicly available mutually agreed solutions, subject to the redaction of any information designated as confidential or protected.

7. The procedure shall be terminated:

(a) by the adoption of a mutually agreed solution by the disputing parties, on the date of adoption;

(b) by a written declaration of the mediator, after consultation with the disputing parties, that further efforts at mediation would be to no avail;

(c) by written notice of a disputing party.

Section B Implementation
Article 5
Implementation of a Mutually Agreed Solution
1.  Where  a  solution  has  been  agreed,  each  disputing  party  shall  endeavour  to  take  the measures necessary to implement the mutually agreed solution within the agreed timeframe.

2. The implementing disputing party shall inform the other disputing party in writing of any steps or measures taken to implement the mutually agreed solution.

3. On request of the disputing parties, the mediator shall issue to the disputing parties, in writing, a draft factual report, providing a brief summary of (1) the measure at issue in these procedures; (2) the procedures followed; and (3) any mutually agreed solution reached as the final outcome of these procedures, including possible interim solutions. The mediator shall provide  the  disputing  parties  15  working  days  to  comment  on  the  draft  report. After considering the comments of the disputing parties submitted within the period, the mediator shall submit, in writing, a final factual report to the disputing parties within 15 working days. The factual report shall not include any interpretation of this Agreement.

Section C General Provisions
Article 6
Relationship to Dispute Settlement
1. The procedure under this mediation mechanism is not intended to serve as a basis for dispute settlement procedures under this Agreement or another agreement.  A disputing party shall not rely on or introduce as evidence in such dispute settlement procedures, nor shall any adjudicate body take into consideration:

(a) positions taken by a disputing party in the course of the mediation procedure;

(b) the fact that a disputing party has indicated its willingness to accept a solution to the measure subject to mediation; or

(c) advice given or proposals made by the mediator.

2. Subject to any agreement pursuant to Article 4.1(d), the mediation mechanism is without prejudice to the rights and obligations of the Parties and the disputing parties under the provisions on Resolution of Investment Disputes and Dispute Settlement.

3. Unless the disputing parties agree otherwise, and without prejudice to Article 4(6), all steps of the procedure, including any advice or proposed solution, shall be confidential. However, any disputing party may disclose to the public that mediation is taking place.

Article 7
Time Limits
Any time limit referred to in this Annex may be modified by mutual agreement between the disputing parties.

Article 8
Costs
1. Each disputing party shall bear its own expenses derived from the participation in the

mediation procedure.

2. The disputing parties shall share jointly and equally the expenses derived from organisational   matters,   including   the   remuneration   and   expenses   of   the   mediator. Remuneration of the mediator shall be in accordance with that foreseen for the Members of the Tribunal under Article 12(16) of the Section 3 [Resolution of Investment Disputes].

ANNEX II
Code of Conduct for Members of the Tribunal, the Appeal Tribunal and Mediators
Article 1
Definitions
Article 1: Definitions
1. In this Code of Conduct:

"member" means a Members of the Tribunal or a Member of the Appeal Tribunal established pursuant to Section 3 (Resolution of Investment Disputes);

"mediator" means a person who conducts mediation in accordance with Section 3 (Resolution of Investment Disputes);

"candidate" means an individual who is under consideration for selection as a Member of the

Tribunal or a Member of the Appeal Tribunal;

"assistant" means a person who, under the terms of appointment of a member, assists the member in his research or supports him in his duties;

"staff", in respect of a member, means persons under the direction and control of the member, other than assistants.

Article 2
Responsibilities to the process
Every candidate and member shall avoid impropriety and the appearance of impropriety, shall be independent and impartial and shall avoid direct and indirect conflicts of interest.

Article 3
Disclosure obligations
1. Prior to their appointment, candidates shall disclose to the Parties any past and present interest, relationship or matter that is likely to affect his or her independence or impartiality or that might reasonably create an appearance of impropriety or bias. To this end, a candidate shall make all reasonable efforts to become aware of any such interests, relationships or matters.

2. Members shall communicate matters concerning actual or potential violations of this Code of Conduct in writing to the disputing parties.

3. Member shall at all times continue to make all efforts to become aware of any interests, relationships or matters referred to in paragraph 1 of this Article. The member shall disclose such interests, relationships or matters by informing the disputing parties. 33
Article 4
Duties of Members
1. Members shall perform his or her duties thoroughly and expeditiously throughout the course of the proceeding and shall do so with fairness and diligence.

2.  A  member  shall  consider  only  those  issues  raised  in  the  proceeding  and  which  are necessary for a ruling and shall not delegate this duty to any other person.

3. A member shall take all appropriate steps to ensure that his or her assistant and staff are aware of, and comply with, Articles 2, 3, 5 and 7 of this Code of Conduct.

4. A member shall not discuss any aspect of the subject matter of the proceedings with a disputing party or the disputing parties in the absence of the other members of the division of the Tribunal or Appeal Tribunal.

Article 5
Independence and Impartiality of Members
1. A member must be independent and impartial and avoid creating an appearance of bias or impropriety and shall not be influenced by self-interest, outside pressure, political considerations, public clamour, loyalty to a Party or disputing party or fear of criticism.

2. A member shall not, directly or indirectly, incur any obligation or accept any benefit that would in any way interfere or appear to interfere, with the proper performance of his or her duties.

3. A member may not use his or her position as a member to advance any personal or private interests and shall avoid actions that may create the impression that others are in a special position to influence him or her.

4. A member may not allow financial, business, professional, family or social relationships or responsibilities to influence his or her conduct or judgment.

5. A member must avoid entering into any relationship or acquiring any financial interest that is likely to affect his or her impartiality or that might reasonably create an appearance of impropriety or bias. 34
33 For greater certainty, Article 3 paragraph 1 does not extend to information which is already in the public domain or was known, or should have reasonably been known, by all disputing parties.

34  For  greater  certainty,  the  fact  that  a  member  receives  an  income  from  a  government  or  has  a  family relationship with a person who receives an income from the government shall not in itself be considered to be

inconsistent with paragraph 2 and 5.

Article 6
Obligations of former members
All former members must avoid actions that may create the appearance that they were biased in carrying out their duties or derived advantage from the decisions or awards of the Tribunal or Appeal Tribunal.

Article 7
Confidentiality
1. No member or former member shall at any time disclose or use any non-public information concerning a proceeding or acquired during a proceeding, except for the purposes of the proceeding, and shall not, in any case, disclose or use any such information to gain personal advantage or advantage for others or to adversely affect the interest of others.

2. No member shall disclose a decision or award or parts thereof prior to its publication in accordance with the transparency provisions of Section 3 [Resolution of Investment Disputes].

3. No member or former member shall at any time disclose the deliberations of the Tribunal or Appeal Tribunal, or any member's views, whatever they may be.

Article 8
Expenses
Each member shall keep a record and render a final account of the time devoted to the procedure and of the expenses incurred.

Article 9
Mediators
The rules set out in this Code of Conduct as applying to members or former members shall apply, mutatis mutandis, to mediators.

ANNEX III
1. Notwithstanding paragraph 1 of Article 8 (Other claims), an investor of the EU may not submit to the Tribunal under Section 3 a claim that Viet Nam has breached a provision under Article 1.1 (Scope) if the investor has submitted a claim alleging a breach of the same provision under Article 1.1 (Scope) in proceedings before a court or administrative tribunal of Viet Nam or any international arbitration.35
2. Notwithstanding paragraphs 2 and 3 of Article 8 (Other claims), in the case that Viet Nam is the respondent, an investor of the EU may not submit a claim to the Tribunal under Section

3 alleging a measure to be inconsistent with the provisions referred to in Article 1(1) (Scope) if any person who directly or indirectly controls or is directly or indirectly controlled by the investor (hereafter referred to as related person) has submitted a claim to the Tribunal or any other domestic or international court or tribunal alleging a breach of the same provision under Article 1.1 (Scope), with respect to the same investment and:

(i)
the  claim  of  that  related  person  was  addressed  by  an  award,  judgement, decision or other settlement; or

(ii)        the claim of that related person is pending and that person has not withdrawn such pending claim.

3. For greater certainty, claims that do not fall into the scope of paragraph 1 or 2 shall be subject to the provisions of Article 8 (Other claims).
35 The Parties understand that the fact that an investor has submitted a claim that Viet Nam has breached a provision under Article 1.1 (Scope) in proceedings before a court or administrative tribunal of Viet Nam or any international  arbitration  with  respect  to  one  of  its  investments  does  not  prevent  the  same  investor  from submitting a claim alleging a breach of the same provision under Article 1.1 (Scope) to the Tribunal under Section 3 with respect to its other investments where such other investment is allegedly affected by the same measure.

ANNEX IV
Working Procedures for the Appeal Tribunal
1. The Working Procedures of the Appeal Tribunal drawn up in accordance with Article 13 (10) of this Section shall, among other relevant aspects, include and address:

(a) Practical arrangements relating to the deliberations of the divisions of the Appeal

Tribunal and to the communication between the Members of the Appeal Tribunal;

(b) Arrangements for the service of documents and of supporting documentation, including rules on the correction of clerical errors in such documents;

(c) Procedural aspects relating to the temporary suspension of proceedings in the event of death, resignation, incapacity or removal of a Member from a division or from the Appeal Tribunal;

(d) Modalities for the rectification of clerical errors in decisions of the divisions of the

Appeal Tribunal;

(e) The joinder of two or more appeals relating to the same provisional award;

(f) The language of the appeal procedure which shall in principle be conducted in the same language as the proceedings before the Tribunal which has rendered the provisional award subject to appeal.

2. The Working Procedures may also include guiding principles with regard to the following aspects which may be subsequently addressed through procedural orders of the divisions of the Appeal Tribunal:

(a) Indicative timelines and the sequencing of submissions to and hearings of the divisions of the Appeal Tribunal;

(b)  Logistical aspects relating the conduct of the proceedings, such as to the places of deliberation and of the hearings of divisions and the modalities of representation of the disputing parties;

(c)   Preliminary   procedural   consultations   and   possible   pre-hearing   conferences between a division and the disputing parties.

CHAPTER III    CROSS BORDER SUPPLY OF SERVICES
Article (…)
Scope and definitions
This Chapter applies to measures of the Parties affecting the cross border supply of all services sectors with the exception of:

(a)        audio-visual services;

(b)        national maritime cabotage36 ; and

(c)       domestic and international air transport services, whether scheduled or non- scheduled, and services directly related to the exercise of traffic rights, other than:

(i)
aircraft repair and maintenance services during which an aircraft is withdrawn from service;

‘aircraft repair and maintenance services during which an aircraft is withdrawn from service’ mean such activities when undertaken on an aircraft or a part thereof while it is withdrawn from service and do not include so-called line maintenance.

(ii)       the selling and marketing of air transport services;

‘selling and marketing of air transport services’ mean opportunities for the air carrier concerned to sell and market freely its air transport services including all aspects of marketing such as market research, advertising and distribution. These activities do not include the pricing of air transport services nor the applicable conditions.

(iii)     computer reservation system (CRS) services;

‘computer reservation system (CRS) services’ mean services provided by computerised systems that contain information about air carriers’ schedules, availability, fares and fare rules, through which reservations can be made or tickets may be issued.

(iv)      groundhandling services;

‘ground  handling  services’  mean  the  supply  at  an  airport  of  the

following    services:    airline    representation,    administration    and
36
Without prejudice to the scope of activities which may be considered as cabotage under the relevant national legislation, national maritime cabotage under this chapter covers transportation of passengers or goods between a port or point located in Viet Nam or a Member State of the European Union and another port or point located in Viet Nam or that same Member State of the European Union, including on its continental shelf, as provided in the UN Convention on the Law of the Sea, and traffic originating and terminating in the same port or point located in Viet Nam or Member State of the European Union.

supervision; passenger handling; baggage handling; ramp services; catering; air cargo and mail handling; fuelling of an aircraft, aircraft servicing and cleaning; surface transport; flight operation, crew administration and flight planning.

Ground handling services do not include security, aircraft repair and maintenance,  or  management  or  operation  of  essential  centralised airport infrastructure such as de-icing facilities, fuel distribution systems, baggage handling systems, and fixed intra-airport transport systems

(v)       airport operation services;

‘airport operation services’ mean the supply of air terminal, airfield and other airport infrastructure operation services on a fee or contract basis.

Airport operation services do not include air navigation services

Article (…)
Market Access
1.
With respect to market access through the cross-border supply of services, each Party shall accord services and service suppliers of the other Party treatment not less favourable than that provided for under the terms, limitations and conditions agreed and specified in its Schedule of specific commitments.

2.
In sectors where market access commitments are undertaken, the measures which a Party shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in the Schedule of Specific Commitments, are defined as:

(a)       limitations  on  the  number  of  services  suppliers  whether  in  the  form  of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b)
limitations on the total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test;

(c)       limitations on the total number of service operations or on the total quantity of service output expressed in the terms of designated numerical units in the form of quotas or the requirement of an economic needs test.

Article (…)
National Treatment
1.
In the sectors inscribed in its Schedule of Specific Commitments and subject to any conditions and qualifications set out therein, each Party shall accord to services and service suppliers of the other Party, in respect of all measures affecting the cross-

border supply of services, treatment no less favourable than that it accords to its own like services and services suppliers.

2.
A Party may meet the requirement of paragraph 1 by according to services and service suppliers of the other Party either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers.

3.
Formally identical or formally different treatment shall be considered to be less favourable  if  it  modifies  the  conditions  of  competition  in  favour  of  services  or service suppliers of the Party compared to like services or service suppliers of the other Party.

4.
Specific commitments assumed under this Article shall not be construed to require any Party to compensate for inherent competitive disadvantages which result from the foreign character of the relevant services or services suppliers.

Article (…)
Most Favoured Nation Treatment
1.
Each Party shall accord to services and service suppliers of the other Party as regards the cross border supply of services in its territory, treatment no less favourable than the treatment it accords, in like situations, to services and service suppliers under free trade agreement the former Party is negotiating on [17 July 2015].

2.    Paragraph 1 shall not apply to the following sectors:

- Communication services, except for Postal services (CPC…) and Telecommunication

services (CPC..);

- Cultural, Sports and Recreational services;

3.
Paragraphs 1 shall not be construed to oblige a Party to extend to services and service suppliers of the other Party the benefit of:

(a)     any treatment granted as part of a process of economic integration, which includes commitments to abolish substantially all barriers to investment among the parties to such a process, together with the approximation of legislation of the parties on a broad range of matters within the purview of this Agreement37.

(b)
any treatment resulting from any international agreement for the avoidance of double  taxation  or  other  international  agreement  or  arrangement  relating wholly or mainly to taxation.

(c)   any treatment resulting from measures providing for the recognition of qualifications, licences or prudential measures in accordance with Article VII of the General Agreement on Trade in Services or its Annex on Financial Services.

37Within this paragraph and for greater certainty, the ASEAN Economic Community and the European Union are

falling within this concept of “a process of economic integration”.

Article (…)
Schedule of specific commitments
The  sectors  liberalised  by  each  of  the  Parties  pursuant  to  this  Section  and  the  terms, limitations, conditions and qualifications referred to in Articles (…) (on market access) and (national treatment) are set out in the schedules of commitments included in Annexes (…) [lists of commitments on cross-border supply of services].

Article (…)
Review
1.
With  a  view  to  progressively  liberalising  investment  conditions,  the  Parties  shall regularly  review  the  legal  framework  relating  to  investment 38  and  the  investment environment, consistent with their commitments in international agreements.

2.
In the context of the review referred to in paragraph 1, the Parties shall assess any obstacles  to investment  that  have been  encountered.  With  view to  deepening  the provisions of this Title, the Parties shall identify appropriate mechanism to address such obstacles, which could include further negotiations on a mutual benefit basis.

CHAPTER IV    TEMPORARY PRESENCE OF NATURAL PERSONS FOR BUSINESS PURPOSES
Article (…)
Scope and definitions
1.
This Chapter applies to measures of the Parties concerning the entry and temporary stay  in  their  territories  of  business  visitors,  intra-corporate-transferees,  business sellers, contractual service suppliers and independent professionals in accordance with paragraph 2.

2.          For the purpose of this Chapter:

(a)       ‘Business visitors for establishment purposes’ mean natural persons working in a senior position within a juridical person of a Party who are responsible for setting up an enterprise of such juridical person. They do not offer or provide services or engage in any other economic activity than required for establishment  purposes.  They  do  not  receive  remuneration  from  a  source located within the host Party.

(b)       ‘Intra-corporate transferees’ mean natural persons who have been employed by

a juridical person or its branch or have been partners in it for at least one year
38                  This includes this Chapter and Annexes XXX.

and who are temporarily transferred to an enterprise of the juridical person in the territory of the other Party. The natural person concerned must belong to one of the following categories:

(1)
Managers/executives:  Persons  working  in  a  senior  position  within  a juridical person of a Party, who primarily direct the management of the enterprise39 in the other Party, receiving general supervision or direction principally from the board of directors or from stockholders of the business or their equivalent, including at least:

–     directing the enterprise or a department or sub-division thereof;

and

–
supervising   and   controlling   the   work   of   other   supervisory, professional or managerial employees; and

–
having  the  personal  authority     to  recruit  and  dismiss  or  to recommend recruitment, dismissal or other personnel-related actions.

(2) Specialists: persons working within a juridical person possessing specialised knowledge essential to the establishments' areas of activity, techniques or management. In assessing such knowledge, account shall be taken not only of knowledge specific to the establishment, but also of whether the person has a high level of qualification including adequate professional experience referring to a type of work or activity requiring specific technical knowledge, including possible membership of an accredited profession;

(3)
Trainee employees: Persons who have been employed by a juridical person or its branch for at least one year, possess a university degree and are temporarily transferred for career development purposes or to obtain training in business techniques or methods40.

(c) ‘Business sellers’ mean natural persons who are representatives of a services or goods41 supplier of one Party seeking entry  and temporary stay in the territory of the other Party for the purpose of negotiating the sale of services or goods, or entering into agreements to sell services or goods for that supplier. Such natural persons do not engage in supplying the service. They do not engage in making direct sales to the general public and do not receive remuneration from a source located within the host Party, nor are they commission agents.

(d) ‘Contractual services suppliers’  mean natural persons employed by a juridical person  of  one  Party  which  itself  is  not  an  agency  for  placement  and  supply services of personnel nor acting through such an agency, has not established in the territory of the other Party and has concluded a bona fide contract to supply services with a final consumer in the latter Party, requiring the presence on a

39                For greater certainty, while they do not directly perform tasks concerning the actual supply of the services, this does not prevent them, in the course of executing their duties as described above, from performing such tasks as may be necessary for the provision of the services.

40
The recipient enterprise may be required to submit a training programme covering the duration of the stay for prior approval, demonstrating that the purpose of the stay is for training. For AT, CZ, DE, FR, ES and HU, training must be linked to the university degree which has been obtained.

temporary basis of its employees in that Party, in order to fulfil the contract to provide services42.

(e) ‘Independent  professionals’  mean  natural  persons  engaged  in  the  supply  of  a service and established as self-employed in the territory of a Party who have not established in the territory of the other Party and who have concluded a bona fide contract other than through an agency for placement and supply services of personnel to supply services with a final consumer in the latter Party, requiring their presence on a temporary basis in that Party in order to fulfil the contract to

provide services43.

(f)
‘Qualifications’  mean  diplomas,  certificates  and  other  evidence  (of  formal qualification) issued by an authority designated pursuant to legislative, regulatory or administrative provisions and certifying successful completion of professional  training.

Article (…)
Intra-corporate transferees  and business visitors
1.
For every sector committed in accordance with Chapter II Section 1 [liberalisation of investment] of this Title, each Party shall allow investors of the other Party to employ in their enterprise natural persons of that other Party provided that such employees are business visitors or intra corporate-transferees44 as defined in Article (…).

2.
The  entry  and  temporary  stay  shall  be  for  a  period  of  up  to  three  years  for manager/executives and specialists, one year for trainee employees and ninety days45 for business visitors for establishment purposes.

3.
For every sector committed in accordance with Chapter II Section 1 [liberalisation of investment] of this Title, the measures which a Party shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in Annex […] (reservations on business visitors and, intra- corporate transferees, are defined as limitations on the total number of natural persons that an investor may employ as business visitors and intra-corporate transferees in a specific sector in the form of numerical quotas or a requirement of an economic needs test and as discriminatory limitations.

Article (…)
Business sellers
For  every  sector  committed  in  accordance  with  Chapters  II  Section  1  [liberalisation  of investment] or III [cross-border] of this Title and subject to any reservations listed in Annex

42
The service contract referred to under d) and e) shall comply with the requirements of the laws, and regulations and requirements of the Party where the contract is executed.

43
The service contract referred to under d) and e) shall comply with the requirements of the laws, and regulations and requirements of the Party where the contract is executed.

44                  For Vietnam the obligations stemming from this Chapter in relation to Trainee employees enter into

[…] [list of commitments on mode 4], each Party shall allow the entry and temporary stay of
business sellers for a period of up to ninety days46.

Article (…)

Contractual Service Suppliers
1.
The Parties reaffirm their respective obligations arising from their commitments under the General Agreement on Trade in Services with respect to the entry and temporary stay of contractual services suppliers.

2.
For every sector listed below, each Party shall allow the supply of services into their territory by contractual services suppliers of the other Party, subject to the conditions specified in paragraph 3 and any reservations listed in Annex […] [list of commitments on mode 4].

a) architectural services;

b) urban planning and landscape architecture services;

c) engineering services;

d) integrated engineering services;

e) computer and related services;

f) higher education services (only privately-funded services);

g) foreign language training;

h) environmental services.

3.
The commitments undertaken by the Parties are subject to the following conditions: (a)     The natural persons must be engaged in the supply of a service on a temporary

basis as employees of a juridical person, which has obtained a service contract
not exceeding twelve months.

(b)
The natural persons entering the other Party should be offering such services as employees of the juridical person supplying the services for at least two years immediately preceding the date of submission of an application for entry into the other Party. In addition, the natural persons must possess, at the date of submission of an application for entry into the other Party, at least five years professional experience47 in the sector of activity which is the subject of the contract.

(c)     The natural persons entering the other Party must possess:

(i)
a university degree or a qualification demonstrating knowledge of an equivalent level48 and

46 For the EU: In any twelve month period

47 Obtained after having reached the age of majority
48 Where the degree or qualification has not been obtained in the Party where the service is supplied, that Party may evaluate whether this is
equivalent to a university degree required in its territory

(ii)    professional qualifications where this is required to exercise an activity pursuant to the laws, regulations or legal requirements of the Party where the service is supplied.

(d)
The natural person shall not receive remuneration for the provision of services in the territory of the other Party other than the remuneration paid by the juridical person employing the natural person.

(e)     The entry and temporary stay of natural persons within the Party concerned shall be for a cumulative period of not more than six months 49 or for the duration of the contract, whichever is less.

(f)
Access accorded under the provisions of this Article relates only to the service activity which is the subject of the contract and does not confer entitlement to exercise the professional title of the Party where the service is provided.

(g)
The number of persons covered by the service contract shall not be larger than necessary to fulfil the contract, as it may be requested by the laws, regulations or other legal requirements of the Party where the service is supplied.

(h)
Other discriminatory limitations, including on the number of natural persons in the form of economic needs tests, specified in Annex X [list of commitments on Mode 4].

Article (...)

Independent Professionals
Five years after the entry into force of this Agreement, the Parties shall review this Chapter to consider establishing the modalities to extend the provisions therein to Independent Professionals.

CHAPTER V    REGULATORY FRAMEWORK SECTION I   DOMESTIC REGULATION Article (…)
Scope and Definitions
1.
The  following  disciplines  apply  to  measures  by  the  Parties  relating  to  licencing requirements and procedures, qualification requirements and procedures that affect:

(a) cross-border supply of services;

(b) establishment and maintenance of juridical or natural persons as defined in Article (...) (Objective, coverage and definition);

(c) temporary stay in their territory of categories of natural persons

as defined in Article (…).
49 For the EU: The six months have to be in any twelve month period.

2.
These disciplines shall only apply to sectors for which the Party has undertaken specific commitments and to the extent that these specific commitments apply.

3.
These disciplines do not apply to measures to the extent that they constitute limitations subject to scheduling under Article (…) (Market Access) and/or Article (…) (National Treatment).

4.         For the purpose of this Section,

(b)
‘Licencing requirements’ are substantive requirements, other than qualification requirements, with which a natural or a juridical person is required to comply in order to obtain, amend or renew authorisation to carry out the activities as defined in paragraph 1 (a) to (c).

(c)       ‘Licencing procedures’ are administrative or procedural rules that a natural or a juridical person, seeking authorisation to carry out the activities as defined in paragraph 1 (a) to (c), including the amendment or renewal of a licence, must adhere to in order to demonstrate compliance with licencing requirements.

(d)
‘Qualification   requirements’   are   substantive   requirements   relating   to   the competence of a natural person to supply a service, and which are required to be demonstrated for the purpose of obtaining authorisation to supply a service.

(e)       ‘Qualification procedures’ are administrative or procedural rules that a natural person must adhere to in order to demonstrate compliance with qualification requirements, for the purpose of obtaining authorisation to supply a service.

(f)
‘Competent authority’ is any central, regional or local government and authority or non-governmental body in the exercise of powers delegated by central or regional or local governments or authorities, which takes a decision concerning the authorisation to supply a service, including through establishment or concerning the authorisation to establish in an economic activity other than services.

Article (…)
Conditions for licencing and qualification
1.   Each Party shall ensure that measures relating to licencing requirements and procedures, qualification requirements and procedures are based on criteria which are:

(a) clear

(b) Objective and transparent;

(c) pre-established and accessible to the public and interested persons;

2.   An  authorisation  or  a  licence  shall,  subject  to  availability,  be  granted  as  soon  as  it  is established, in the light of an appropriate examination, that the conditions for obtaining an authorisation or licence have been met.

3.   Each  Party  shall  maintain  or  institute  judicial,  arbitral  or  administrative  tribunals  or procedures which provide, at the request of an affected investor or service supplier, for a prompt review of, and where justified, appropriate remedies for, administrative decisions

affecting establishment, cross border supply of services or temporary presence of natural persons for business purposes. Where such procedures are not independent of the agency entrusted with the administrative decision concerned, each Party shall ensure that the procedures in fact provide for an objective and impartial review.

This  paragraph  shall  not  be  construed  to  require  a  Party  to  institute  such  tribunals  or procedures where this would be inconsistent with its constitutional structure or the nature of its legal system.

Article (…)
Licencing and qualification procedures
1.   Licencing and qualification procedures and formalities shall not in themselves constitute a restriction on the supply of the service or the pursuit of any other economic activity. Each Party shall endeavour to make such procedures and formalities as simple as possible and shall not unduly complicate or delay the provision of the service. Any licencing fees50   which the applicants may incur from their application should be reasonable and do not, in themselves, restrict the supply of the relevant service.

2.   Each party shall ensure that the procedures used by, and the decisions of, the competent authority in the licencing or authorisation process are impartial with respect to all applicants. The competent authority should reach its decision in an independent manner and not be accountable to any person supplying the services or carrying out the economic activities for which the licence or authorisation is required.

3.   Where specific time periods for applications exist in each Party's laws and regulations, an applicant shall be allowed a reasonable period for the submission of an application. The competent authority shall initiate the processing of an application without undue delay. Where possible, applications should be accepted in electronic format under the same conditions of authenticity as paper submissions.

4.   Each Party shall ensure that the processing of an application, including reaching a final decision, is completed within a reasonable timeframe from the submission of a complete application. Each Party shall endeavour to establish the normal timeframe for processing of an application.

5.   The  competent  authority  shall,  within  a  reasonable  period  of  time  after  receipt  of  an application which it considers incomplete, inform the applicant, to the extent feasible identify the additional information required to complete the application, and provide the opportunity to correct deficiencies.

6.   Authenticated copies should be accepted, where possible, in place of original documents.

7.   If an application is rejected by the competent authority, the applicant shall be informed in writing and without undue delay. In principle, the applicant shall, upon formal request, also be informed of the reasons for rejection of the application. An applicant should be permitted, within reasonable time limits, to resubmit an application.

50 Licencing fees do not include payments for auction, tendering or other non-discriminatory means of awarding concessions, or mandated contributions to universal service provision.

8.   Each Party shall ensure that a licence or an authorisation, once granted, enters into effect without undue delay in accordance with the terms and conditions specified therein.

SECTION II   PROVISIONS OF GENERAL APPLICATION
Article (…)
Mutual recognition of Professional Qualifications
1. Nothing in this Article shall prevent a Party from requiring that natural persons possess the necessary qualifications and/or professional experience specified in the territory where the service is supplied, for the sector of activity concerned.

2. The Parties shall encourage the relevant professional bodies or respective authorities as appropriate, in their respective territories to develop and provide a joint recommendation on mutual recognition to the Committee on Trade in Services, Investment and Government Procurement established pursuant to Article 17.2 (Specialised Committees). Such a recommendation shall be supported by evidence on:

(a) the economic value of an envisaged an agreement on mutual recognition of professional

qualifications (hereinafter referred to as “Mutual Recognition Agreement”); and

(b) the compatibility of the respective regimes, i.e., the extent to which the criteria applied by each Party for the authorisation, licensing, operation and certification of entrepreneurs and service suppliers are compatible.

3. On receipt of a joint recommendation, the Committee on Trade in Services, Investment and Government Procurement shall, within a reasonable time, review the joint recommendation with a view to determining whether it is consistent with this Agreement.

4. When, on the basis of the information provided for in paragraph 2, the recommendation has been  found  to  be  consistent  with  this  Agreement,  the  Parties  shall  take  necessary  steps  to negotiate, through their competent authorities or designees authorised by a Party, a Mutual Recognition Agreement.

SECTION III   COMPUTER SERVICES
Article (…)
Understanding on computer services
1.
To the extent that trade in computer services is liberalised in accordance with Chapter II, Section 1, Chapter III and IV of this Title, the Parties shall comply with the following paragraphs.

2.
CPC51 84, the United Nations code used for describing computer and related services, covers the basic functions used to provide all computer and related services. Technological developments have led to the increased offering of these services as a bundle or package of related services that can include some or all of these basic functions. For example, services such as web or domain hosting, data mining services and  grid  computing  each  consist  of  a  combination  of  basic  computer  services functions.

3.
Computer and related services, regardless of whether they are delivered via a network, including the Internet, include all services that provide:

(a)      consulting, strategy, analysis, planning, specification, design, development, installation, implementation, integration, testing, debugging, updating, support, technical assistance, or management of or for computers or computer systems; or

(b)
consulting,  strategy,  analysis,  planning,  specification,  design,  development, installation, implementation, integration, testing, debugging, updating, adaptation, maintenance, support, technical assistance, management or use of or for computer programs; or

(c)       data processing, data storage, data hosting or database services; or

(d)
maintenance and repair services for office machinery and equipment, including computers; or,

(e)       training  services  for  staff  of  clients,  related  to  computer  programmes, computers or computer systems, and not elsewhere classified.

4.
The Parties understand that, in many cases, computer and related services enable the provision of other services52 by both electronic and other means.  However, in such cases, there is an important distinction between the computer and related services (e.g. web-hosting or application hosting) and the other service53 enabled by the computer and  related  service.  The  other  service,  regardless  of  whether  it  is  enabled  by  a computer and related service, is not covered by CPC 84.

SECTION IV  POSTAL SERVICES54
51
CPC means the Central Products Classification as set out in Statistical Office of the United Nations, Statistical Papers, Series M, N° 77, CPC prov, 1991.

52 E.g., W/120.1.A.b. (accounting, auditing and bookkeeping services), W/120.1.A.d (architectural services), W/120.1.A.h (medical and dental services), W/120.2.D (audiovisual services), W/120.5. (educational services).

53 See previous footnote.
54 This section applies to both CPC 7511 and CPC 7512

Article (…)
Prevention of anti-competitive practices in the postal services sector
Each Party shall maintain or introduce appropriate measures for the purpose of preventing suppliers who, alone or together, have the ability to affect materially the terms of participation in the relevant markets for postal services as a result of use of their position in the market, from engaging in or continuing anti-competitive practices.

Article (…)
Licences
1.        Where a licence is required, the following shall be made publicly available:

(a)       all the licensing criteria and the period of time normally required to reach a decision concerning an application for a licence and

(b)       the terms and conditions of licences.

2.
The reasons for the denial of a licence shall be made known to the applicant upon request  and  an  appeal  procedure  through  a  relevant  regulatory  body  shall  be established at the Party’s level. Such a procedure shall be transparent, non- discriminatory, and based on objective criteria.

Article (…)
Postal regulatory authority
The regulatory body shall be separate from, and not accountable to, any supplier of postal services. The decisions of and the procedures used by the regulatory body shall be impartial with respect to all market participants.

SECTION V TELECOMMUNICATIONS NETWORKS AND SERVICES
Article (…)
Scope
1.
This Section sets out principles of the regulatory framework for the provision of public telecommunications networks and services, liberalised pursuant to Chapter II Section1, Chapter III and IV of this Title.

2.         This Sub-Section does not apply to any measure adopted or maintained by a Party relating to broadcasting55 or cable distribution of radio or television programming.

Article (…)
Definitions
For the purpose of this Sub-section:

(a)   'telecommunications network' means transmission systems and, where applicable, switching or routing equipment and other resources, including network elements which are not active, which permit the conveyance of signals by wire, radio, optical, or other electromagnetic means;

(b)
‘telecommunications services’ mean all services consisting of the transmission and reception of electro-magnetic signals but excludes the broadcasting service and the economic activity consisting of the provision of content which requires telecommunications for its transport;

(c)   ‘public telecommunications service’ means any telecommunications service that

a Party requires, explicitly or in effect, to be offered to the public generally;

(d)
‘public  telecommunications  network’  means  a  telecommunications  network which a Party requires to provide public telecommunications services between defined network termination points;

(e)    ‘regulatory  authority’  in  the  telecommunications  sector  means  the  body  or

bodies charged by a Party with the regulation of telecommunications;

(f)     ‘essential facilities’ mean facilities of a public telecommunications  network and

service that

-
are exclusively or predominantly provided by a single or limited number of suppliers; and

-
cannot  feasibly  be  economically  or  technically  substituted  in  order  to provide a service;

(g)
a ‘major supplier’ means a supplier of public telecommunications services which has the ability to materially affect the terms of participation (having regard to price and supply) in the relevant market for public telecommunications services as a result of control over essential facilities or use of its position in the market;

55 “Broadcasting” shall be defined as provided for in the relevant legislation of each Party. For greater

certainty, broadcasting does not cover contribution links between operators.

(h)

‘interconnection’     means     linking     with     suppliers     providing     public telecommunications transport service in order to allow the users of one supplier to communicate with users of another supplier and  to access services provided by another supplier.

(i)  ‘number portability’ means the ability of end-users of public telecommunications services who so request to retain, at the same location, the same telephone numbers when switching between the same category of suppliers of public telecommunications services;

(j)
"end user" means a final service consumer or a final service supplier to whom a public telecommunications network or service is supplied, other than for use in the further supply of a public telecommunications network or service.

(k)    ‘user’ means a service consumer or a service supplier.

Article (…)
Regulatory authority
1.
The regulatory body is separate from, and not accountable to, any supplier of public telecommunications networks or services.

2.
The decisions of and the procedures used by regulators shall be impartial with respect to all market participants.

To this end, a Party that retains ownership or control of providers of telecommunications networks and/or services shall ensure that regulatory actions, decisions or measures taken by the regulatory authority with respect to such providers do not discriminate against and as a result of it materially disadvantage any of their competitors.

3.
The regulatory authority shall be sufficiently empowered to regulate the sector, and have adequate financial and human resources to carry out the tasks assigned to it.

4.
The tasks to be undertaken by a regulatory authority shall be made public in an easily accessible and clear form, in particular where those tasks are assigned to more than one body.

5.
The powers of the regulatory authority shall be exercised transparently and in a timely manner.

6.
Regulatory   authorities   shall   have   the   power   to   ensure   that   suppliers   of telecommunications networks and services provide them, promptly upon request, with all the information, including financial information, which is necessary to enable the regulatory authorities to carry out their tasks in accordance with this sub-section. The information requested shall be no more than is necessary to allow the performance of

the regulatory authorities' tasks and treated in accordance with the requirements of confidentiality.

Article (…)
Authorisation to provide telecommunications networks and services
1.   Each  Party  shall  ensure  that  licensing  procedures  should  be  publicly  available, including:

(a) all the licensing criteria, terms, conditions and procedures it applies; and

(b) a reasonable period of time normally required to reach a decision concerning an application for a license.

2.
Each Party shall ensure that an applicant receives in writing, upon request, the reasons for the denial of a license.

3.
The applicant for a licence shall be able to seek recourse before an appeal body in the case where a licence has been denied.

4.
Any licensing fees56 which the applicants may incur from their application to get a licence shall be reasonable and shall not in themselves restrict the supply of the service.

Article (…)
Scarce Resources
1.
Any procedures for the allocation and use of scarce resources, including frequencies, numbers and rights of way, shall be carried out in an objective, timely, transparent and non-discriminatory manner.

2.
The current state of allocated frequency bands shall be made publicly available, but detailed identification of radio spectrum allocated for specific government uses is not required.

3.
The  Parties  understand  that  decisions  on  allocating  and  assigning  spectrum  and frequency management are not measures that are per se inconsistent with Article () (Market Access) and Article [ ] (Performance Requirements). Accordingly, each Party retains the right to exercise its spectrum and frequency management policies, which may affect the number of suppliers of public telecommunications services, provided that this is done in a manner that is consistent with this Chapter. The Parties also retain the right to allocate frequency bands taking into account existing and future needs.

56 Licensing fees do not include payments for auction, tendering or other non-discriminatory means of awarding concessions, or mandated contributions to universal service provision

Article (…)
Access to and Use of Public Telecommunications Networks and Services
1. Each Party shall ensure that all service suppliers of the other Party have access to and use of any public telecommunications network and service of a major supplier57, including private leased circuits, offered within or across the borders of that Party on reasonable, non-discriminatory and transparent terms and conditions, including as set out in paragraphs 2 and 3.

2. Each Party shall ensure that suppliers of public telecommunications services requesting to have access to the network of a major supplier are permitted to:

(a) purchase or lease, and attach terminal or other equipment which interfaces with the public telecommunications network;

(b) interconnect private leased or owned circuits with public telecommunications networks and services in its territory, or across its borders, or with circuits leased or owned by other service suppliers; and

(c) use operating protocols of their choice, other than as necessary to ensure the availability of telecommunications networks and services to the public generally.

3. Each Party shall ensure that all service suppliers of the other Party may use public telecommunications networks and services for the movement of information in its territory or across its borders, including for intra-corporate communications of such service suppliers and for access to information contained in databases or otherwise stored in machine-readable form in the territory of either Party. Any new or amended measures of a Party significantly affecting such use shall be notified to the other Party and shall be subject to consultations.

4. The Parties shall ensure that suppliers that acquire information from another supplier in the process of negotiating access use that information solely for the purpose for which it was supplied and respect at all times the confidentiality of information transmitted or stored.

Article…
Interconnection
1.
The Parties shall ensure that any suppliers of public telecommunications services shall have a right and when requested by another supplier an obligation to negotiate interconnection  with  each  other  for  the  purpose  of  providing  public telecommunications networks and services.

2.
The Parties shall ensure that suppliers that acquire information from another supplier in the process of negotiating interconnection arrangements use that information solely for the purpose for which it was supplied and respect at all times the confidentiality of information transmitted or stored.

3.
For public telecommunications services, interconnection with a major58 supplier shall be ensured at any technically feasible point in the network. Such interconnection shall be provided:

(a)       under  non-discriminatory  terms,  conditions  (including  in  relation  to  technical standards, specifications) and rates, and of a quality no less favourable than that provided for the own like services of such major supplier, or for like services of non- affiliated suppliers, or for its subsidiaries or other affiliates;

(b)
in a timely fashion, on terms, conditions (including in relation to technical standards, specifications) and cost-oriented rates that are transparent, reasonable, having regard to economic feasibility, and sufficiently unbundled so that the supplier need not pay for network components or facilities that it does not require for the service to be provided; and

(c)       upon request, at points in addition to the network termination points offered to the majority of users, subject to charges that reflect the cost of construction of necessary additional facilities.

The  procedures  applicable  for  interconnection  to  a  major  supplier  shall  be  made publicly available.

Major suppliers shall make publicly available either their interconnection agreements or their reference interconnection offers where it is appropriate.

Article (…)
Competitive safeguards on major suppliers
The Parties shall introduce or maintain appropriate measures for the purpose of preventing suppliers who, alone or together, are a major supplier from engaging in or continuing anti- competitive practices. These anti-competitive practices in their territories shall include in particular:

(a)       engaging in anti-competitive cross-subsidisation;

(b)       using information obtained from competitors with anti-competitive results; and

(c)       not making available to other services suppliers on a timely basis technical information about essential facilities and commercially relevant information which are necessary for them to provide services.

Article (…)
Universal service
1.
Each Party has the right to define the kind of universal service obligation it wishes to maintain and shall administer any universal service obligation that it maintains in a transparent, non-discriminatory, and competitively neutral manner and shall ensure that its universal service obligation is not more burdensome than necessary for the kind of universal service that it has defined.

2.
The designation of universal service suppliers shall be made through an efficient, transparent and non-discriminatory mechanism.

Article (…)
Number Portability
Each Party shall ensure that suppliers of public telecommunications networks or services in its territory provide number portability for mobile services and any other services designated by that Party, to the extent technically and economically feasible, on a timely basis and on reasonable terms and conditions.

Article (…)
Confidentiality of information
Each Party shall ensure the confidentiality of telecommunications and related traffic data by means of a public telecommunication network and publicly available telecommunications services without restricting trade in services.

Article (…)
Resolution of telecommunications disputes
1.
In the event of a dispute arising between suppliers of telecommunications networks or services in connection with rights and obligations that arise from this sub-section, the regulatory authority concerned shall, at the request of either party concerned, issue a binding decision to resolve the dispute in the shortest possible timeframe and in any case within a reasonable period of time, except in exceptional circumstances.

2.
When such a dispute concerns the cross-border provision of services, the regulatory authorities concerned shall co-ordinate their efforts in order to bring about a resolution of the dispute.

3.
The decision of the regulatory authority shall be made available to the public, having regard to the requirements of business confidentiality. The parties concerned shall be given a full statement of the reasons on which it is based and shall have the right to appeal this decision, according to Article X.2, paragraph 7 of this sub-section.

4.
The procedure referred to in paragraphs 1, 2 and 3 of this Article shall not preclude either party concerned from bringing an action before the courts.

5.
Any user or supplier affected by the decision of a regulatory authority shall have a right to appeal against that decision to an appeal body that is independent of the parties involved. This body, which may be a court, shall have the appropriate expertise to enable it to carry out its functions effectively. The merits of the case shall be duly taken into account and the appeal mechanism shall be effective. Where the appeal body is not judicial in character, written reasons for its decision shall always be given and its decisions shall also be subject to review by an impartial and independent judicial authority. Decisions taken by appeal bodies shall be effectively enforced. Pending the outcome of the appeal, the decision of the regulatory authority shall stand, unless interim measures are granted in accordance with national law

Article (…) Co-location
1.   Each Party shall ensure that major suppliers in its territory:

a.   provide to suppliers of public telecommunications networks or services of other Parties that are facilities-based suppliers in the territory of that Party, physical co-location of equipment necessary for interconnection ; and

b.   in situations where physical co-location referred to in Subparagraph (a) is not practical for technical reasons or because of space limitations, co-operate with suppliers of public telecommunications networks or services of other Parties that are facilities-based suppliers in the territory of that Party, to find and implement a practical and commercially viable alternative solution.

2.   Each Party shall ensure that, major suppliers in its territory provide to suppliers of public telecommunications networks or services the physical co-location or practical and commercially viable alternative solution referred to in Paragraph 1, in a timely fashion and on terms and conditions (including technical standards and specifications), and at rates, that are reasonable (having regard to economic feasibility), non- discriminatory and transparent.

3.   Each Party may determine, in accordance with its domestic laws and regulations, the locations at which it requires major suppliers in its territory to provide the physical co- location or the practical and commercially viable alternative solutions referred to in Paragraph 1.

Article (...) - Leased Circuits Services
Each Party shall, unless it is not technically feasible, ensure that major suppliers in its territory make leased circuits services (that are public telecommunications services) available to suppliers of public telecommunications networks or services of other Parties in a timely fashion and on terms and conditions (including technical standards and specifications), and at rates, that are reasonable (having regard to economic feasibility), non-discriminatory and transparent.

Article (...) - Unbundled Network Elements
Each Party shall ensure that, their telecommunications regulatory authority has the power to require major suppliers to meet reasonable requests by public telecommunications network and/or services suppliers for access to, and use of, specific network elements, on an unbundled basis, in a timely fashion and on terms and conditions that are reasonable, transparent, and non- discriminatory. Each Party shall determine such specific network elements requested to be made available in its territory in accordance with its laws and regulations.

SECTION VI   FINANCIAL SERVICES
Article (…)
Scope and definitions
1.
This Section sets out the principles of the regulatory framework for all financial services liberalised pursuant to Chapters II Section 1, III and IV of this Title.

2.         For the purpose of this Chapter and of Chapters II Section 1, III and IV of this Title

(a)       ‘financial  service’  means  any  service  of  a  financial  nature  offered  by  a financial service supplier of a Party. Financial services comprise the following activities:

A.   Insurance and insurance-related services

1.
direct insurance (including co-insurance): (a)         life;

(b)         non-life;

2.   reinsurance and retrocession;

3.   insurance inter-mediation, such as brokerage and agency; and

4.
services  auxiliary  to  insurance,  such  as  consultancy,  actuarial,  risk assessment and claim settlement services.

B.   Banking and other financial services (excluding insurance):

1.   acceptance of deposits and other repayable funds from the public;

2.
lending of all types, including consumer credit, mortgage credit, factoring and financing of commercial transaction;

3.   financial leasing;

4.
all payment and money transmission services, including credit, charge and debit cards, travellers cheques and bankers drafts;

5.   guarantees and commitments;

6.
trading  for  own  account  or  for  account  of  customers,  whether  on  an exchange, in an over-the-counter market or otherwise, the following:

(a)         money market instruments (including cheques, bills, certificates of deposits);

(b)         foreign exchange;

(c)         derivative  products  including,  but  not  limited  to,  futures  and options;

(d)
exchange rate and interest rate instruments, including products such as swaps, forward rate agreements;

(e)         transferable securities;

(f)
other  negotiable  instruments  and  financial  assets,  including bullion;

7.
participation in issues of all kinds of securities, including underwriting and placement  as  agent  (whether  publicly  or  privately)  and  provision  of services related to such issues;

8.   money broking;

9.
asset management, such as cash or portfolio management, all forms of collective investment management, pension fund management, custodial, depository and trust services;

10.  settlement and clearing services for financial assets, including securities, derivative products, and other negotiable instruments;

11. provision and transfer of financial information, and financial data processing and related software;

12. advisory, intermediation and other auxiliary financial services on all the activities  listed  in  subparagraphs  (1)  through  (11),  including  credit reference  and  analysis,  investment  and  portfolio  research  and  advice, advice on acquisitions and on corporate restructuring and strategy.

(b)
‘financial service supplier’ means any natural or juridical person of a Party that seeks to provide or provides financial services. The term ‘financial service supplier’ does not include a public entity.

(c)       ‘public entity’ means:

1. a government, a central bank or a monetary authority, of a Party, or an entity owned or controlled by a Party, that is principally engaged in carrying out governmental   functions   or   activities   for   governmental   purposes,   not including an entity principally engaged in supplying financial services on commercial terms; or

2. a private entity, performing functions normally performed by a central bank or monetary authority, when exercising those functions.

(d)
‘new financial service’ means a service of a financial nature  including services related to existing and new products or the manner in which a product is delivered, that is not supplied by any financial service supplier in the territory of a Party but which is supplied in the territory of the other Party.

(e)       “self-regulatory   organisation”   means   any   non-governmental   body,   any securities or futures exchange or market, clearing agency, other organisation or association, that exercises   regulatory or supervisory authority over financial service suppliers by statute or delegation from central, regional or local governments or authorities, where applicable.

Article (…)
Prudential carve-out
1.
Nothing in this agreement shall prevent a Party from adopting or maintaining measures for prudential reasons, such as:

(a)       the protection of investors, depositors, policy-holders or persons to whom a fiduciary duty is owed by a financial service supplier;

(b)       ensuring the integrity and stability of a Party's financial system.

2.         These measures shall not be more burdensome than necessary to achieve their aim.

3.
Nothing in this Agreement shall be construed to require a Party to disclose information relating to the affairs and accounts of individual consumers or any confidential or proprietary information in the possession of public entities.

4.
Each  Party  shall  make  its  best  endeavours  to  the  extent  possible  to  ensure  that internationally  agreed  standards  for  regulation  and  supervision  in  the  financial services sector and for the fight against tax evasion and avoidance are implemented and applied in its territory. Such internationally agreed standards are, inter alia, the Basel Committee's “Core Principle for Effective Banking Supervision”, the International Association of Insurance Supervisors' “Insurance Core Principles”, the International Organisation of Securities Commissions' “Objectives and Principles of Securities Regulation”, the OECD's “Agreement on exchange of information on tax matters”, the G20 “Statement on Transparency and exchange of information for tax purposes” and the Financial Action Task Force's “Forty Recommendations on Money Laundering” and "Nine Special recommendations on Terrorist Financing".

The Parties also take note of the “Ten Key Principles for Information Exchange”

promulgated by the Finance Ministers of the G7 Nations.

5.
Without prejudice to other means of prudential regulation of cross-border trade in financial services, a Party may require the registration or authorization of cross-border financial service suppliers of the other Party and of financial instruments.

Article (…)
Transparent regulation
Each Party shall make available to interested persons its requirements for completing applications relating to the supply of financial services.

On the request of an applicant, the concerned Party shall inform the applicant of the status of its application. If the concerned Party requires additional information from the applicant, it shall notify the applicant without undue delay.

Article (…)
New financial services
Each Party shall permit a financial service supplier of the other Party to provide any new financial  service  that  the  first  Party  would  permit  its  own  financial  service  suppliers  to provide in accordance with its domestic law in like situations, provided that the introduction of the new financial services does not require a new law or modification of an existing law. A Party may determine the institutional and juridical form through which the service may be provided and may require authorisation for the provision of the service. Where such authorisation is required, a decision shall be made within a reasonable time and the authorisation may only be refused for prudential reasons.

Article (…)
Data processing
1.         No later than two years from the date of entry into force of this Agreement, each Party shall  permit  a  financial  service  supplier 59  of  the  other  Party  to  transfer  information  in electronic  or  other  form,  into  and  out  of  its  territory,  for  data  processing  where  such processing is required in the ordinary course of business of such financial service supplier.

2.         Each Party shall, adopt or maintain appropriate safeguards to protect privacy and personal data, including individual records and accounts.

Article (…)
Specific exceptions
1.         Nothing in this Title shall be construed to prevent a Party, including its public entities, from exclusively conducting or providing in its territory activities or services forming part of a public retirement plan or statutory system of social security, except when those activities may be carried out, as provided by the Party's domestic regulation, by financial service suppliers in competition with public entities or private institutions.

2.         Nothing  in  this  Agreement, except  for  Chapter  II  Investment which  is  subject  to paragraph 3, applies to activities conducted by a central bank or monetary authority or by any other public entity in pursuit of monetary policy or exchange rate policies.

3.         Nothing  in  Chapter  II  Investment,  shall  apply  to  non-discriminatory  measures  of general application taken by any public entity in pursuit of monetary policy or exchange rate policy. This paragraph shall not affect a Party's obligations under Article x [Transfers].

59 For greater certainty in Viet Nam under the existing law, no natural person may transfer data

4.         Nothing in this Title shall be construed to prevent a Party, including its public entities, from exclusively conducting or providing in its territory activities or services for the account or with the guarantee or using the financial resources of the Party, or its public entities, except when those activities may be carried out, as provided by the Party's domestic regulation, by financial service suppliers in competition with public entities or private institutions.

5.         For greater certainty, the Parties understand that paragraphs  1 and 4 shall not be construed as permitting the Parties to apply, without protecting the rights of the affected investors or investment in accordance with  Chapter II Section 2 [Investment Protection] of this Title, measures  referred to in those paragraphs  when the activities or services mentioned therein  have been liberalised or may be carried out, as provided by the Party’s domestic regulations, by financial services suppliers in competition with public entities or private institutions.

Article (…)
Self regulatory organisations
When a Party requires membership or participation in, or access to, any self-regulatory organization in order for financial service suppliers of the other Party to supply financial services in or into the territory of the first Party, the Party shall ensure observance of the obligations under Article X (National Treatment and Most Favored Nation Treatment for establishment) and Z (National Treatment and Most Favored Nation Treatment  for cross border trade).

Article (…)
Clearing and payment systems
Under terms and conditions that accord national treatment, each Party shall grant to financial service suppliers of the other Party established in its territory access to payment and clearing systems operated by public entities, and to official funding and refinancing facilities available in the normal course of ordinary business. This paragraph is not intended to confer access to the Party's lender of last resort facilities.

SECTION VII   INTERNATIONAL MARITIME TRANSPORT SERVICES
Article (…)
Scope, definitions and principles
1.          This  Section  sets  out  the  principles  regarding  the  liberalisation  of  international maritime transport services pursuant to Chapters II Section 1, III and IV of this Title.

2.         Definitions

For the purpose of this Section and Chapters II Section 1, III and IV of this Title:

(a)       ‘international maritime transport services’ means the transport of passengers and/or cargo by sea-going vessels between a port of Viet Nam and a port of the European Union or any other Party. This includes the direct contracting with providers of other transport services, with a view to cover multimodal transport operations under a single transport document, but not the right to provide such other transport services.

(b)
multimodal transport operations’ means the transport of cargo using more than one mode of transport, involving an international sea-leg, under a single transport document.

(c)       ‘international cargo’ means cargo transported between a port of one Party and a port of another Party or of a non-Party, or between a port of one European Union Member State and a port of another European Union Member State.

(d)
‘maritime auxiliary services’ means maritime cargo handling services, customs clearance services, container station and depot services, maritime agency services, and maritime freight forwarding services.

(e)       ‘maritime cargo handling services’ means activities exercised by stevedore companies, including terminal operators, but not including the direct activities of dockers, when this workforce is organised independently of the stevedoring or terminal operator companies. The activities covered include the organisation and supervision of:

-          the loading/discharging of cargo to/from a ship;

-          the lashing/unlashing of cargo;

-
the reception/delivery and safekeeping of cargoes before shipment or after discharge;

(f)
‘customs clearance services’ (alternatively 'customs house brokers' services') means activities consisting in carrying out on behalf of another party customs formalities concerning import, export or through transport of cargoes, whether this service is the main activity of the service provider or a usual complement of its main activity;

(g)
‘container station and depot services’ means activities consisting in storing containers, whether in port areas or inland, with a view to their stuffing/stripping, repairing and making them available for shipments;

(h)
‘freight forwarding services’ means the activity consisting of organising and monitoring shipment operations on behalf of shippers, through the acquisition of transport and related services, preparation of documentation and provision of business information.

(i)
‘feeder services’ means the pre- and onward transportation by sea, between ports located in a Party, of international cargo, notably containerised, en route to a destination outside the territory of that Party.

3.         Obligations

In view of the existing levels of liberalisation between the Parties in international maritime transport:

(a)       the Parties shall apply effectively the principle of unrestricted access to the international maritime markets and trades on a commercial and non- discriminatory basis;

(b)
each Party shall grant to ships flying the flag of the other Party or operated by service suppliers of the other Party treatment no less favourable than that accorded to its own ships, with regard to, inter alia, access to ports, the use of infrastructure and the use of maritime auxiliary services, as well as related fees and  charges,  customs  facilities  and  the  access  to  berths  and  facilities  for loading and unloading.

In applying these principles, the parties shall:

(i)
not introduce cargo-sharing arrangements in future agreements with third countries  concerning  maritime  transport  services,  including  dry  and liquid bulk and liner trade, and terminate, within a reasonable period of time, such cargo-sharing arrangements in case they exist in previous agreements;

(ii)    upon the entry into force of this Agreement, abstain from introducing or applying any unilateral measures and administrative, technical and other obstacles which could constitute a disguised restriction or have discriminatory effects on the free supply of services in international maritime transport.

(c)       Each Party shall permit international maritime service suppliers of the other Party to have an enterprise in its territory under conditions of establishment and operation in accordance with the  conditions inscribed in its Schedule of Specific  Commitments.

(d)
The Parties shall make available to international maritime transport suppliers of the other Party on reasonable and non-discriminatory terms and conditions the following services at the port: pilotage, towing and tug assistance, provisioning, fuelling and watering, garbage collecting and ballast waste disposal, port captain’s services, navigation aids, shore-based operational services essential to ship operations, including communications, water and electrical supplies, emergency repair facilities, anchorage, berth and berthing services.

(e)      The EU, subject to the authorisation of its competent authorities, shall permit the  international  maritime  transport  service  suppliers  of  Viet  Nam  to  re- position  their  owned/leased  empty  containers,  not  being  carried  as  cargo against payment and are transported for their use in handling their cargo in foreign trade, between ports of a Member State of the European Union.

Viet Nam, subject to the authorisation of its competent authorities 60 , shall permit the international maritime transport service suppliers of the EU and/or its  Member  States  to  re-position  their  owned/leased  empty  containers,  not being carried as cargo against payment and are transported for their use in handling their cargo in foreign trade, between Quy Nhon port and Cai Mep-Thi Vai port. 5 years from the date of entry into force of the Agreement, Viet Nam shall permit the international maritime transport service suppliers of the EU and/or its Member States to re-position owned/leased empty containers, not being carried as cargo against payment and are transported for their use in handling their cargo in foreign trade, between its national ports with the condition that the fed vessels (i.e. mother vessels) should call at ports of Viet Nam.

(f)         EU,  subject  to  the  authorisation  of  its  competent  authorities,  shall permit  international  maritime  transport  service  suppliers  of  Viet  Nam  to provide feeder services between their national ports.

Viet Nam, subject to the authorisation of its competent authorities 61 , shall permit international maritime transport service suppliers of the EU and/or its Member States to provide feeder services between Quy Nhon port and Cai Mep-Thi Vai port for their own vessels with the condition that the fed vessels (i.e. mother vessels) should call at Cai Mep-Thi Vai port.

CHAPTER VI   ELECTRONIC COMMERCE
Article (…)
Objective and Principles
The Parties, recognising that electronic commerce increases trade opportunities in many sectors, agree to promote the development of electronic commerce between

60 For greater certainty, an authorization is an administrative procedure established to ensure all relevant requirements are met. The authorization shall be granted as soon as it is established, in the light of an appropriate examination, that the conditions for obtaining an authorization have been met. The authorization shall not act as a disguised restriction on supplying of the services.

61 For greater certainty, an authorization is an administrative procedure established to ensure all relevant requirements are met. The authorization shall be granted as soon as it is established, in the light of an appropriate examination, that the conditions for obtaining an authorization have been met. The authorization shall not act as a disguised restriction on supplying of the services.

them, in particular by co-operating on the issues raised by electronic commerce under the provisions of this Title.

Article (…)
Customs duties
No Party may impose customs duties on electronic transmissions.

Article (…)
Regulatory co-operation on e-commerce
1.
The  parties  shall  maintain  a  dialogue  on  regulatory  issues  raised  by  electronic commerce, which shall inter alia address the following issues:

-
the recognition of certificates of electronic signatures issued to the public and the facilitation of cross-border certification services,

-
the liability of intermediary service providers with respect to the transmission, or storage of information,

-          the treatment of unsolicited electronic commercial communications,

-          the protection of consumers in the ambit of electronic commerce,

-          any other issue relevant for the development of electronic  commerce.

2.
Such  cooperation  can  take  the  form  of  exchange  of  information  on  the  Parties’ respective legislation on these issues as well as on the implementation of such legislation.

CHAPTER VII   EXCEPTIONS
Article (…)
General exceptions
1.            Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on establishment or cross-border supply of services, nothing in this Title shall be construed to prevent the adoption or enforcement by any Party of measures:

(a)         necessary to protect public security or public morals or to maintain public order;

(b)         necessary to protect human, animal or plant life or health;

(c)         relating  to  the  conservation  of  exhaustible  natural  resources  if  such measures are applied in conjunction with restrictions on domestic investors or on the domestic supply or consumption of services;

(d)
necessary  for  the  protection  of  national  treasures  of  artistic,  historic  or archaeological value;

(e)        necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Title including those relating to:

(i)
the prevention of deceptive and fraudulent practices or to deal with the effects of a default on contracts;

(ii)         the  protection  of  the  privacy  of  individuals  in  relation  to  the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts;

(iii)        safety;

(f)
inconsistent with Articles 4 paragraph 1 and (…) paragraph 1 on National Treatment, provided that the difference in treatment is aimed at ensuring the effective or equitable imposition or collection of direct taxes in respect of economic activities, investors or services suppliers of the other Party24.

2.            The  provisions  of  this  Title  and  of  Annexes  (XYZ)  (lists  of  commitments  on liberalisation of investments and cross-border supply of services) shall not apply to the Parties’ respective social security systems or to activities in the territory of each Party, which are connected, even occasionally, with the exercise of official authority.

24                        Measures that are aimed at ensuring the equitable or effective imposition or collection of direct taxes include measures taken by a

Party under its taxation system which:

(i) apply to non-resident investors and services suppliers in recognition of the fact that the tax obligation of non-residents is determined with respect to taxable items sourced or located in the Party's territory; or

(ii) apply to non-residents in order to ensure the imposition or collection of taxes in the Party's territory; or

(iii) apply to non-residents or residents in order to prevent the avoidance or evasion of taxes, including compliance measures; or

(iv) apply to consumers of services supplied in or from the territory of another Party in order to ensure the imposition or collection of taxes on such consumers derived from sources in the Party's territory; or

(v) distinguish investors and service suppliers subject to tax on worldwide taxable items from other investors and service suppliers, in recognition of the difference in the nature of the tax base between them; or

(vi) determine, allocate or apportion income, profit, gain, loss, deduction or credit of resident persons or branches, or between related persons or branches of the same person, in order to safeguard the Party's tax base.

Tax terms or concepts in paragraph (f) of this provision and in this footnote are determined according to tax definitions and

concepts, or equivalent or similar definitions and concepts, under the domestic law of the Party taking the measure.

CHAPTER ON GOVERNMENT PROCUREMENT
Article 1
Definitions
For the purposes of this Chapter:
commercial goods or services means goods or services of a type generally sold or offered for sale in the commercial marketplace to, and customarily purchased by, non-governmental buyers for non-governmental purposes;

construction service means a service that has as its objective the realization by whatever  means  of  civil  or  building  works,  based  on  Division 51  of  the  United Nations Provisional Central Product Classification (CPC);

days means calendar days;

electronic auction means an iterative process that involves the use of electronic means for the presentation by suppliers of either new prices, or new values for quantifiable non-price elements of the tender related to the evaluation criteria, or both, resulting in a ranking or re-ranking of tenders;

government procurement means the process by which a procuring entity as defined hereinafter obtains the use of or acquires goods or services, or any combination thereof, for governmental purposes and not with a view to commercial sale or resale or use in the production or supply of goods or services for commercial sale or resale;

in writing or written means any worded or numbered expression that can be read, reproduced and later communicated. It may include electronically transmitted and stored information;

limited  tendering  means  a  procurement  method  whereby  the  procuring  entity contacts a supplier or suppliers of its choice;

measure means any law, regulation, administrative guidance or practice, or any action of a procuring entity relating to a covered procurement ;

multi-use list means a list of suppliers that a procuring entity has determined satisfy the conditions for participation in that list, and that the procuring entity intends to use more than once;

notice of intended procurement means a notice published by a procuring entity inviting interested suppliers to submit a request for participation, a tender, or both;

offset means any condition or undertaking that encourages local development or improves a Party's balance-of-payments accounts, such as the use of domestic content, of   domestic   suppliers,   the   licensing   and   transfer   of   technology,   investment, counter-trade and similar action or requirement;

open tendering means a procurement method whereby all interested suppliers may submit a tender;

person means a natural person or a juridical person;

procuring entity means an entity covered under a Party's Annexes ;

publishmeans to disseminate information through paper or electronic means that is distributed widely and is readily accessible to the general public;

qualified supplier means a supplier that a procuring entity recognizes as having satisfied the conditions for participation;

selective tendering means a procurement method whereby only qualified suppliers are invited by the procuring entity to submit a tender;

services includes construction services, unless otherwise specified;

supplier means a person or group of persons that provides or could provide goods or services to a procuring entity;and

technical specification means a tendering requirement that :

(a)       sets out the characteristics of:

(i)
goods  to  be  procured,  including  quality,  performance,  safety  and dimensions, or the processes and methods for their production; or

(ii)
services to be procured, including quality, performance and safety or the processes or methods for their provision; or

(b)
addresses    terminology,    symbols,    packaging,    marking    or    labelling requirements, as they apply to a good or service.

Article II
Scope and Coverage
1. This Chapter applies to any measure regarding covered procurement, whether or not it is conducted exclusively or partially by electronic means.

2. For the purposes of this Chapter, covered procurement means governmentprocurement:

(a)
of goods, services, or any combination thereof, as specified in each Party's annexes

(b)
by  any  contractual  means,  including:purchase;lease  ;and  rental  ,  with  or without an option to buy;

(c)
for which the value, as estimated in accordance with paragraphs 6 and 7, equals or exceeds the relevant threshold specified in Parties'annexes to Appendix I,  at  the  time  of  publication  of  a  notice  in  accordance  with Article VII;and

(d)
that  is  not  otherwise  excluded  from  coverage  in  paragraph  3,  or  Parties' annexes, or by the effect of any other relevant parts of this Agreement.

3. Except where provided otherwise in a Party's annexes, this Chapter does not apply to:

(a)
the  acquisition  or  rental  of  land,  existingbuildings  or  other  immovable property or the rights thereon;

(b)
non-contractual agreements or any form of assistance that a Party, including its
procuring    entities,    provides,    including    cooperative    agreements, grants,subsidies, loans, equity infusions, guarantees, fiscal incentives, and in- kind contribution;

(c)
the  procurement  or  acquisition  of  fiscal  agency  or  depository  services, liquidation and management services for regulated financial institutions or services related to the sale, redemption and distribution of public debt, including loans and government bonds, notes and other securities;

(d)       public employment contracts; (e)       procurement conducted:

(i)
for the specific purpose of providing international assistance, including development aid;

(ii)
under  the  particular  procedure  or  condition  of  an  international organization or funded by international, foreign grants, loans or other assistance where the recipient Party including its procuring entities is bound to applyparticular procedures or conditionsimposed by the international
organization    or    otherdonorsfor    the    benefit    of international, foreign grants, loans or other assistance.Where the procedures or conditions of the international organization or donor do not restrict the participation of suppliers, the procurement shall be subject to Article 4.1 and .2 (National Treatment and Non- discrimination).

(iii)
under  the  particular  procedure  or  condition  of  an  international agreement relating to the stationing of troops or relating to the joint implementation by the signatory countries of a project;

4. Each Party shall specify the following information in its annexes to this Chapter:

(a)
in Annex 1, the central government entities whose procurement is covered by this Agreement;

(b)
in Annex 2, the sub-central government entities whose procurement is covered by this Agreement;

(c)
in Annex 3, other entities whose procurement is covered by this Agreement; (d)
in Annex 4, the goods covered by this Agreement;

(e)       in Annex 5, the services, other than construction services, covered by this

Agreement;

(f)       in Annex 6, the construction services covered by this Agreement;and

(g)       in Annex 7, any General Notes.

5. Where domestic legislation of a Party allows a covered procurement to be carried out on behalf of the procuring entity by other entities or persons whose procurement is not covered with respect to goods and services concerned, the provisions of this Chapter shall equally apply.

Valuation
6.         In estimating the value of a procurement for the purpose of ascertaining whether it is a covered procurement, a procuring entity shall:

(a) neither divide a procurement into separate procurements nor select or use a particular valuation method for estimating the value of a procurement with the intention of totally or partially excluding it from the application of this Chapter;and

(b) include the estimated maximum total value of the procurement over its entire duration, whether this procurement is awarded to one or more suppliers at the same time or over a given period of time, taking into account all forms of remuneration, including:

(i)        premiums, fees, commissions and interest;and

(ii)       the total value of any option clause ;

7. In the case of recurring contracts that consist, for an individual requirement for a procurement, in awardingmore than one contract, or in awarding contracts in separate parts, the calculation of the estimated maximum total value shall be based on:

(a)
the value of recurring contracts of the same type of good or service awarded during the preceding 12 months or the procuring entity's preceding fiscal year, adjusted, where possible, to take into account anticipated changes in the quantity or value of the good or service being procured over the following

12 months;or

(b)
the estimated value of recurring contracts of the same type of good or service to be awarded during the 12 months following the initial contract award or the procuring entity's fiscal year

Article III      Security and General Exceptions
1. Nothing in this Agreement shall be construed to prevent any Party from taking any action or not disclosing any information that it considers necessary for the protection of its essential security interests relating to the procurement of arms, ammunition or war materials, or to procurement indispensable for national security or for national defence purposes.

2. Subject to the requirement that such measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination between Parties where the same conditions prevail or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent any Party fromimposing or enforcing measures:

(a)         necessary to protect public morals, order or safety;

(b)
 necessary to protect human, animal or plant life or health; (c)
necessary to protect intellectual property;or

(d)
relating  to  goods  or  services  of  persons  with  disabilities,  philanthropic institutions, non-profit institutions carrying out philanthropic activities or prison labour.

Article IV General Principles
National Treatment and Non-Discrimination
1. With respect to any measure regarding covered procurement, each Party, including its procuring entities, shall accord immediately and unconditionally to the goods and services of the other Party and to the suppliers of the other Party offering the goods or services of both Parties, treatment no less favourable than the treatment the Party, including its procuring entities, accords to domestic goods, services and suppliers;

2.  With  respect  to  any  measure  regarding  covered  procurement,  a  Party,  including  its

procuring entities, shall not:

(a)
treat  a  locally  established  supplier  less  favourably  than  another  locally established supplier on the basis of the degree of foreign affiliation or ownership;or

(b)
discriminate against a locally established supplier on the basis that the goods or services offered by that supplier for a particular procurement are goods or services of the other Party

Compliance and Conduct of Procurement
3. Each Party shall ensure that its procuring entities comply with this Chapter in conducting covered procurements.

4.  A  procuring  entity  shall  conduct  covered  procurement  in a transparent and impartial manner that:

(a)
is consistent with this Chapter, using one of the following methods: open tendering, selective tendering or limited tendering;

(b)
avoids conflicts of interest and prevents corrupt practices, in accordance with relevant domestic laws.

5. Nothing in this Chapter shall prevent a Party, including its procuring entities, from developing new procurement policies, procedures, or contractual means, provided that they are not inconsistent with this Chapter.

Use of Electronic Means
6. The Parties shall seek to provide opportunities for covered procurement to be undertaken through electronic means, including for the publication of procurement information, notices and tender documentation, and for the receipt of tenders and by using electronic auctions where appropriate.

7. When conducting covered procurement by electronic means, a procuring entity shall:

(a)
ensure  that  the  procurement  is  conducted  using  information  technology systems and software, including those related to authentication and encryption

of  information,  that  are  generally  available  and  interoperable  with  other generally available information technology systems and software;and

(b)
maintain mechanisms that ensure the integrity of requests for participation and tenders, including establishment of the time of receipt and the prevention of inappropriate access.

Rules of Origin
8. Each Party shall apply to covered procurement of goods or services imported or supplied from the other Party the rules of origin it applies or may apply at the same time in the normal course of trade to imports or supplies of the same goods or services from the same Party.

Offsets
9. With regard to covered procurement and subject to the relevant Annex pertaining to this Chapter, a Party, including its procuring entities, shall not seek, take account of, impose or enforce any offset.

Measures Not Specific to Procurement
10. Paragraphs 1 and 2 shall not apply to: customs duties and charges of any kind imposed on, or in connection with, importation; the method of levying such duties and charges; other import regulations or formalities and measures affecting trade in services other than measures governing covered procurement.

1. Each Party shall:

Article V
Information on the Procurement System

(a) promptly publishany measure of general application, including standard contract clause mandated by law or regulation, regarding covered procurement in officially designated electronic or paper medium; and

(b) provide,to the extent possible, an explanation thereof to any Party, on request.

2. Each Party shall list in Annex X the paper or electronic medium through which the Party publishes the information described in paragraph 1 and the notices required by Articles 6, 8.7 and 16.2

Article VI Notices
Notice of Intended Procurement
1. For each covered procurement, except in the circumstances described in Article XIII (Limited Tendering–related provisions) a procuring entity shall publish a notice of intended procurement in the appropriate paper or electronic medium listed in Annex X at least until expiration of the time-period indicated in the noticein the case of electronic medium. The notices shall:

(a)
for  procuring  entities  covered  under  Annex 1,  beaccessible  by  electronic means  free  of  charge  through  a  single  point  of  access,  for  at  least  any minimum period of time specified in Appendix III;and

(b)
for  procuring  entities  covered  under  Annex  2  or  3,  where  accessible  by electronic means, be provided, at least, through links in a single gateway electronic site that is accessible free of charge.

Parties, including their procuring entities covered under Annex 2 or 3, are encouraged to publish their notices by electronic means free of charge through a single point of access.

2. Except as otherwise provided for in this Chapter, each notice of intended procurement shall include:

(a)
the name and address of the procuring entity and other information necessary to contact the procuring entity and obtain all relevant documents relating to the procurement, including information on the cost and terms  of payment, of obtaining these documents, if any;

(b)
a description of the procurement, including the nature and the quantity of the goods or services to be procured or, where the quantity is not known, the estimated quantity;

(c)
if possible, for recurring contracts, an estimate, of the timing of subsequent notices of intended procurement;

(d)       where appropriate,a description of any options;

(e)       the time-frame for delivery of goods or services or the duration of the contract; (f)       the procurement method that will be used and, where appropriate, whether it

will involve negotiation or electronic auction;

(g)
where applicable, the address and any final date for the submission of requests for participation in the procurement;

(h)       the address and final date for the submission of tenders;

(i)
the language or languages in which tenders or requests for participation may be submitted, if they may be submitted in a language other than an official language of the Party of the procuring entity;

(j)
a list and brief description of any conditions for participation of suppliers, including,where appropriate, any requirements for specific documents or certifications to be provided by suppliers in connection therewith, unless such requirements are included in tender documentation that is made available to all interested suppliers at the same time as the notice of intended procurement;

(k)where,  pursuant  to  Article VIII,  a  procuring  entity  intends  to  select  a  limited number of qualified suppliers to be invited to tender, the criteria that will be used to select them and, where applicable, any limitation on the number of suppliers that will be permitted to tender; and

(l)        an indication that the procurement is covered by this Chapter.

Summary Notice
3. For each case of intended procurement, a procuring entity shall publish a summary notice in English that is readily accessible free of charge through an electronic medium listed in

Annex X at the same time as the publication of the notice of intended procurement .The summary notice shall contain at least the following information:

(a)       the subject-matter of the procurement;

(b)
the final date for the submission of tenders or, where applicable, any final date for the submission of requests for participation in the procurement or for inclusion on a multi-use list;and

(c)
the  address  from  which  documents  relating  to  the  procurement  may  be requested.

4. The EU Party shall provide technical and financial assistance in order to develop, establish and maintain the automatic system for the translation and publication of summary notices in English. This cooperation is addressed in … of this Chapter/Agreement. The implementation of this provision is subject to the materialisation of the initiative on technical and financial assistance for the development, establishment and maintenance of automatic system for the translation and publication of summary notices in English in Vietnam.

Notice of Planned Procurement
5. Procuring entitiesare encouraged to publishas early as possible in each fiscal year a notice regarding their future procurement plans (hereinafter referred to as “notice of planned procurement”), which should include the subject-matter of the procurement and the planned date of the publication of the notice of intended procurement.

6. A procuring entity covered under Annex 2 or 3 may use a notice of planned procurement as a notice of intended procurement provided that the notice of planned procurement includes as much of the information referred to in paragraph 2 as is available to the entity and a statement that interested suppliers should express their interest in the procurement to the procuring entity.

Article VII Conditions for Participation
1. A procuring entity shall limit any conditions for participation in a covered procurement to those that ensure that a supplier has the legal and financial capacities and the commercial and technical abilities to undertake that procurement.

2. In establishing the conditions for participation, a procuring entity:

(a)
shall not impose the condition that, in order for a supplier to participate in a procurement, the supplier has previously been awarded one or more contracts by a procuring entity of a given Party or that the supplier has prior work experience in the territory of that Party;

(b)
may require relevant prior experience where essential to meet the requirements of the procurement.

3. In assessing whether a supplier satisfies the conditions for participation, a procuring entity: (a)
shall evaluate the financial capacity and the commercial and technical abilities

of a supplier on the basis of that supplier's business activities both inside and

outside the territory of the Party of the procuring entity;and

(b)
shall base its evaluation solely on the conditions that the procuring entity has specified in advance in notices or tender documentation.

4. Where there is supporting evidence, a Party, including its procuring entities, may exclude a supplier on grounds such as:

(a)       bankruptcy;

(b)       false declarations;

(c)
significant  or  persistent  deficiencies  in  performance  of  any  substantive requirement or obligation under a prior contract or contracts;

(d)
final judgments by judicial court in respect of serious crimes or other serious offences;

(e)       evidences of grave professional misconduct; or

(f)        failure to pay taxes.

Article VIII Qualification of Suppliers
Registration Systems and Qualification Procedures
1.         A Partymay maintain a supplier registration system under which interested suppliers are required to register and provide certain information.

2.         Each Party shall ensure that:

(a)
its   procuring   entities   make   efforts   to   minimize   differences   in   their qualification procedures;and

(b)
where its procuring entities maintain registration systems, the entities make efforts to minimize differences in their registration systems.

3.         A Partyshall not adopt or apply any registration system or qualification procedure:

(a)
with  the  purpose  or  the  effect  of  creating  unnecessary  obstacles  to  the participation of suppliers of the other Party in its procurement ; or

(b)
use such registration system or qualification procedure to prevent or delay the inclusion of suppliers of the other Party on a list of suppliers or prevent such suppliers from being considered for a particular procurement

Selective Tendering
4.Where a procuring entityintends to use selective tendering, the entity shall:

(a)
include in the notice of intended procurement at least the information specified in Article VI:2(a), (b), (f), (g), (j), (k) and (l) and invite suppliers to submit a request for participation;and

(b)
provide, by the commencement of the time-period for tendering, at least the information in Article VI:2 (c), (d), (e), (h) and (i) to the qualified suppliers that it notifies as specified in Article XI 3(b).

5.         The procuring entity shall:

(a)
publish the notice sufficiently in advance of the procurement to allow for interested suppliers to request participation in the procurement;

(b)
allow all qualified suppliers to submit a tender, unless the entity has stated in the notice of intended procurement a limitation on the number of suppliers that will be permitted to tender and the criteria for selecting the limited number of suppliers.

6.  Where  the  tender  documentation  is  not  made  publicly  available  from  the  date  of publication of the notice referred to in paragraph 4, a procuring entity shall ensure that those documents are made available at the same time to all the qualified suppliers selected in accordance with paragraph 5.

7. A procuring entity may maintain a multi-use list of suppliers, provided that a notice inviting interested suppliers to apply for inclusion on the list is:

(a)       published annually;and

(b)       where published by electronic means, made available continuously, in the appropriate medium listed in Annex X.

8. The notice provided for in paragraph 8 shall include:

(a)
a description of the goods or services, or categories thereof, for which the list may be used;

(b)
the conditions for participation to be satisfied by suppliers for inclusion on the list and the methods that the procuring entity will use to verify that a supplier satisfies the conditions;

(c)
the name and address of the procuring entity and other information necessary to contact the entity and obtain all relevant documents relating to the list;

(d)
the period of validity of the list and the means for its renewal or termination, or where the period of validity is not provided, an indication of the method by which notice will be given of the termination of use of the list;and

(e)       an  indication  that  the  list  may  be  used  for  procurement  covered  by  this

Agreement.

10. Notwithstanding paragraph 8, where a multi-use list will be valid for three years or less, a procuring entity may publish the notice referred to in paragraph 8 only once, at the beginning of the period of validity of the list, provided that the notice:

(a)       states the period of validity and that further notices will not be published;and

(b)
is published by electronic means and is made available continuously during the period of its validity.

11. A procuring entity shall allow all suppliers included in a multi-use list to submit tenders for a relevant procurement.

12. A procuring entity shall allow suppliers to apply at any time for inclusion on a multi-use list and shall include on the list all qualified suppliers within a reasonably short time.

13. Where a supplier that is not included on a multi-use list submits a request for participation in a procurement based on a multi-use list and all required documents, within the time-period provided for in Article X:2, a procuring entity shall examine the request.The procuring entity shall  not  exclude  the  supplier  from  consideration  in  respect  of  the  procurement  on  the grounds that the entity has insufficient time to examine the request, unless, in exceptional cases, due to the complexity of the procurement, the entity is not able to complete the examination of the request within the time-period allowed for the submission of tenders.

Annex 2 and Annex 3 Entities
14. A procuring entity covered under Annex 2 or 3 may use a notice inviting suppliers to apply for inclusion on a multi-use list as a notice of intended procurement, provided that:

(a)
the  notice  is  published  in  accordance  with  paragraph  7  and  includes  the information required under paragraph 8, as much of the information required under Article VI:2 as is available and a statement that it constitutes a notice of intended procurement or that only the suppliers on the multi-use list will receive further notices of procurement covered by the multi-use list;and

(b)
the entity promptly provides to suppliers that have expressed an interest in a given  procurement  to  the  entity,  sufficient  information  to  permit  them  to assess their interest in the procurement, including all remaining information required in Article VI:2, to the extent such information is available.

15. A procuring entity covered under Annex 2 or 3 may allow a supplier that has applied for inclusion  on  a  multi-use  list  in  accordance  with  paragraph 10  to  tender  in  a  given procurement, where there is sufficient time for the procuring entity to examine whether the supplier satisfies the conditions for participation.

Information on Procuring Entity Decisions
16. A procuring entity shall promptly inform any supplier that submits a request for participation in a procurement or application for inclusion on a multi-use list of the procuring entity's decision with respect to the request or application.

17. Where a procuring entity rejects a supplier's request for participation in a procurement or application for inclusion on a multi-use list, ceases to recognize a supplier as qualified, or removes a supplier from a multi-use list, the entity shall promptly inform the supplier and, on request of the supplier, promptly provide the supplier with a written explanation of the reasons for its decision.

Article IX Technical Specifications
1. A procuring entity shall not prepare, adopt or apply any technical specification or prescribe any  conformity  assessment  procedure  with  the  purpose  or  the  effect  of  creating  an unnecessary obstacle to trade among the Parties.

2. In prescribing the technical specifications for the goods or services being procured, a procuring entity shall, where appropriate:

(a)
set out the technical specification in  terms  of  performance  and  functional requirements, rather than design or descriptive characteristics;and

(b)
base  the  technical  specification  on  international  standards,  where  such exist;otherwise,
on   national   technical   regulations,   recognized   national standards or building codes.

3. Where design or descriptive characteristics are used in the technical specifications, a procuring entity shall indicate that it will consider tenders of equivalent goods or services that demonstrably fulfil the requirements of the procurement by including words such as "or equivalent" in the tender documentation.

4. A procuring entity shall not prescribe technical specifications that require or refer to a particular trademark or trade name, patent, copyright, design, type, specific origin, producer or supplier, unless there is no other sufficiently precise or intelligible way of describing the

procurement requirements and provided that, in such cases, the entity includes words such as

"or equivalent" in the tender documentation.

5. A procuring entity shall not seek or accept, in a manner that would have the effect of precluding competition, advice that may be used in the preparation or adoption of any technical specification for a specific procurement from a person that may have a commercial interest in the procurement.

6. For greater certainty, a Party, including its procuring entities, may, in accordance with this Article,  prepare,  adopt  or  apply  technical  specifications  to  promote  the  conservation  of natural resources or protect the environment.

Article IX b
Market Consultations
1. Before launching a procurement, procuring entities may conduct market consultations with a view to preparing the procurement,notably for the development of technical specifications, provided that, where market research is performed by a supplier in the context of covered procurement, such procurement is subject to the rules of this Chapter.

2. For this purpose, procuring entities may for example seek or accept advice from independent experts or authorities or from market participants. That advice may be used in the planning and conduct of the procurement procedure, provided that such advice does not have the effect of distorting competition and does not result in a violation of the principles of non-discrimination and transparency.

Article X
Tender Documentation
1. A procuring entity shall promptly make available or provide on request to suppliers tender documentation that includes all information necessary to permit suppliers to prepare and submit responsive tenders. Unless already provided in the notice of intended procurement, such documentation shall include a complete description of:

(a)
the procurement, including the nature, the quantity of the goods or services to be procured or, where the quantity is not known, the estimated quantity and any requirements to be fulfilled, including any technical specifications, conformity certification, plans, drawings or instructional materials;

(b)
any conditions for participation of suppliers, including a list of information and documents that suppliers are required to submit in connection with the conditions for participation;

(c)
all evaluation criteria to be applied in the awarding of the contract, and, except where price is the sole criterion, the relative importance of such criteria;

(d)
where the procuring entity will conduct the procurement by electronic means, any authentication and encryption requirements or other requirements related to the submission of information by electronic means, if any;

(e)
where the procuring entity will hold an electronic auction, the rules, including identification of the elements of the tender related to theevaluation criteria, on which the auction will be conducted;

(f)
where there will be a public opening of tenders, the date, time and place for the openingof tenders and, where the domestic legislation of a Party stipulates that only certain persons are authorized to be present, , the indication of these persons

(g)
any other terms or conditions, including terms of payment and any limitation on the means by which tenders may be submitted, such as whether on paper or by electronic means;and

(h)       any dates for the delivery of goods or the supply of services.

2. In establishing any date for the delivery of goods or the supply of services being procured, a procuring entity shall take into account, where appropriate, such factors as the complexity of the procurement, the extent of subcontracting anticipated and the realistic time required for production, de-stocking and transport of goods from the point of supply or for supply of services.

3. The evaluation criteria set out in the notice of intended procurement or tender documentation may include, among others, price and other cost factors, quality, technical merit, environmental characteristics and terms of delivery.

4. A procuring entity shall promptlyreply to any reasonable request for relevant information by any interested or participating supplier, provided that such information does not give that supplier an advantage over other suppliers.

Modifications
5. Where, prior to the award of a contract, a procuring entity modifies the evaluation criteria or  requirements  set  out  in  the  notice  of  intended  procurement  or  tender  documentation

provided to participating suppliers, or amends or reissues a notice or tender documentation, it shall transmit in writing all such modifications or amended or re-issued notice or tender documentation  to  all  suppliers  that  are  participating  at  the  time  of  the  modification, amendment or re-issuance, where such suppliers are known to the entity, or otherwise publish or provide such documents in the same manner as the original information was made available;and in adequate time to allow such suppliers to modify their initial tenders and submit amended tenders, as appropriate.

General

Article XI Time-Periods
1. A procuring entity shall, consistent with its own reasonable needs, provide sufficient time for suppliersto obtain the tender documentation and to prepare and submit requests for participation and responsive tenders, taking into account such factors as:

(a)                   the nature and complexity of the procurement; (b)                  the extent of subcontracting anticipated; and

(c)
the time necessary for transmitting tenders by non-electronic means from foreign as well as domestic points where electronic means are not used.

Such time-periods, including any extension of the time-periods, shall be the same for all interested or participating suppliers.

Deadlines
2.A procuring entity that uses selective tendering shall establish that the final date for the submission of requests for participation shall not, in principle, be less than 25 days from the date of publication of the notice of intended procurement.Where a state of urgency duly substantiated by the procuring entity renders this time-period impracticable, the time-period may be reduced to not less than 10 days.

3. Except as provided for in paragraphs 4, 5 and 7, a procuring entity shall establish that the final date for the submission of tenders shall not be less than 40 daysfrom the date on which:

(a)
in  the  case  of  open  tendering,  the  notice  of  intended  procurement  is published;or

(b)
in the case of selective tendering, the entity notifies suppliers that they will be invited to submit tenders, whether or not it uses a multi-use list.

4. A procuring entity may reduce the time-period for tendering established in accordance with paragraph 3 to not less than 10 days where:

(a) the procuring entity has published a notice of planned procurement as described in Article VI:4 at least 40 days and not more than 12 months in advance of the publication of the notice of intended procurement, and the notice of planned procurement contains:

(i)   a description of the procurement;

(ii)  the approximate final dates for the submission of tenders or requests for participation;

(iii) a statement that interested suppliers should express their interest in the procurement to the procuring entity;

(iv) the address from which documents relating to the procurement may be obtained;and

(v)  as much of the information that is required for the notice of intended procurement under Article VI:2, as is available;

(b)
the procuring entity, for recurring contracts, indicates in an initial notice of intended procurement that subsequent notices will provide time-periods for tendering based on this paragraph;

(c) the procuring entity procures commercial goods or services or;

(d)
a state of urgency duly substantiated by the procuring entity renders thetime- period for tendering established in accordance with paragraph 3 impracticable.

5. A procuring entity may reduce the time-period for tendering established in accordance with paragraph 3 by five days for each one of the following circumstances:

(a)       the notice of intended procurement is published by electronic means;

(b)
all the tender documentation is made available by electronic means from the date of the publication of the notice of intended procurement;and

(c)       the entity accepts tenders by electronic means.

6. The use of paragraph 5, in conjunction with paragraph 4, shall in no case result in a reduced time-period for tendering established in accordance with paragraph 3 of less than 10 days from the date on which the notice of intended procurement is published.

7.Where a procuring entity covered under Annex 2 or 3 has selected all or a limited number of qualified suppliers, the time-period for tendering may be fixed by mutual agreement between the procuring entity and the selected suppliers.In the absence of agreement, the period shall not be less than 10 days.

Article XII Negotiation
1. With regard to covered procurement, a Party may provide for its procuring entities to conduct negotiations:

(a)
where the entity has indicated its intent to conduct negotiations in the notice of intended procurement required under Article VI:2;or

(b)
where it appears from the evaluation that no tender is obviously the most advantageous in terms of the specific evaluation criteria set out in the notice of intended procurement or tender documentation.

2. A procuring entity shall:

(a)
ensure that any elimination of suppliers participating in negotiations is carried out in accordance with the evaluation criteria set out in the notice of intended procurement or tender documentation;and

(b)
where  negotiations  are  concluded,  provide  a  common  deadline  for  the remaining participating suppliers to submit any new or revisedtenders.

Article XIII Limited Tendering
1. Provided that it does not use this provision for the purpose of avoiding competition among suppliers or in a manner that discriminates against suppliers of the other Party or protects domestic suppliers, a procuring entity may use limited tendering and may choose not to apply Articles VI through VIII, X, XI, XII, XIV and XV only under any of the following circumstances:

(a)       where in response to a notice of intended procurement, or invitation to tender:

(i)        no tenders were submitted or no suppliers requested participation;

(ii)
no tenders were submitted that conform to the essential requirements of the tender documentation;

(iii)     no suppliers satisfied the conditions for participation;or

(iv)      the tenders submitted have been collusive,

provided   that   the   procuring   entity   does   not   substantially   modify   the essentialrequirements set out in the tender documentation;

(b)
where the goods or services can be supplied only by a particular supplier and no reasonable alternative or substitute goods or services exist for any of the following reasons:

(i)        the requirement is for a work of art;

(ii)      the protection of patents, copyrights or other exclusive rights;or

(iii)     due to an absence of competition for technical reasons;

(c)
for additional deliveries by the original supplier of goods or services that were not included in the initial procurement where a change of supplier for such additional goods or services:

(i)
cannot be made for economic or technical reasons such as requirements of interchangeability or interoperability with existing equipment, software, services or installations procured under the initial procurement or conditions under original supplier warranties;and

(ii)
would cause significant inconvenience or substantial duplication of costs for the procuring entity;

(d)
insofar as is strictly necessary where, for reasons of extreme urgency brought about by events unforeseeable by the procuring entity, the goods or services could not be obtained in time by means of an open tendering or selective tendering;

(e)       for goods purchased on a commodity market or exchange;

(f)
where a procuring entity procures a prototype or a first good or service that is developed at its request in the course of, and for, a particular contract for research, experiment, study or original development.Original development of a prototype or a

first good or service may include limited production or supply in order to incorporate the results of field testing and to demonstrate that the good or service is suitable for production or supply in quantity to acceptable quality standards, but does not include quantity production or supply to establish commercial viability or to recover research and development costs;

(g)
where additional construction services that were not included in the initial contract but that were within the objectives of the original tender documentation have, due to unforeseeable circumstances, become necessary to complete the construction services described therein;

(h)
for purchases made under exceptionally advantageous conditions that only arise in the very short term in the case of unusual disposals such as those arising from liquidation, receivership or bankruptcy, but not for routine purchases from regular suppliers;or

(i)        where a contract is awarded to a winner of a design contest provided that:

(i)
the  contest  has  been  organized  in  a  manner  that  is  consistent  with  the principles of this Chapter,in particular relating to the publication of a notice of intended procurement;and

(ii)
the contest is judged by an independent jury with a view to a design contract being awarded to a winner.

2.
For each contract awarded in accordance with paragraph 1 a procuring entity shall prepare a report in writing, or maintain a record.The report or record shall include the name of the procuring entity, the value and kind of goods or services procured and a statement indicating the circumstances and conditions described in paragraph 1 that justified the use of limited tendering.

Article XIV Electronic Auctions
Where a procuring entity intends to conduct a covered procurement using an electronic auction, the entity shall provide each participant, before commencing the electronic auction, with:

(a)
the automatic evaluation method that is based on the evaluation criteria set out in the tender documentationand that will be used in the automatic ranking or re-ranking during the auction;

(b)       any other relevant information relating to the conduct of the auction.

Article XV
Treatment of Tenders and Awarding of Contracts
Treatment of Tenders
1.A procuring entity shall receive, open and treat all tenders under procedures that guarantee the fairness and impartiality of the procurement process, and the confidentiality of tenders.

2.Where a procuring entity provides a supplier with an opportunity to correct unintentional errors of form between the opening of tenders and the awarding of the contract, the procuring entity shall provide the same opportunity to all participating suppliers.

Awarding of Contracts
3. To be considered for an award, a tender shall be submitted in writing and shall, at the time of opening, comply with the essential requirements set out in the notices and tender documentation and be submitted by a supplier that satisfies the conditions for participation.

4. Unless a procuring entity determines that it is not in the public interest to award a contract, it shall award the contract to the supplier that the entity has determined to be capable of fulfilling the terms of the contract and that, based solely on the evaluation criteria specified in the notices and tender documentation, has submitted:

(a)       the most advantageous tender;or

(b)       where price is the sole criterion, the lowest price.

5. where a procuring entity receives a tender with a price that is abnormally lower than the prices in other tenders submitted, it may verify with the supplier that it satisfies the conditions for participation and is capable of fulfilling the terms of the contract.

6.A procuring entity shall not use options, cancel a covered procurement or modify awarded contracts in a manner that circumvents the obligations under this Chapter.

Article XVI
Post-Award Information
Information Provided to Suppliers
1. A  procuring  entity  shall  promptly  inform  suppliers  that  have  submitted  a  tender  or application for participation of the entity'scontract award decisions and, on the request of a supplier, shall do so in writing.

2. Subject to paragraphs 2 and 3 of Article XVII, a procuring entity shall, on request, provide an unsuccessful supplier withan explanation of the reasons why the entity did not select its tender and for suppliers meeting the conditions for participation whose tenders pass technical specifications, the relative advantages of the successful supplier's tender.

Publication of Award Information
3. Not later than 30 days after the award of each contract covered by this Agreement, a procuring entity shallpublish a notice in the appropriate paper or electronic medium listed in Appendix III. Where the entity publishes the notice only in an electronic medium, the information shall remain readily accessible for a reasonable period of time.The notice shall include at least the following information:

(a)       a description of the goods or services procured; (b)       the name and address of the procuring entity;

(c)       the name and address of the successful supplier;

(d)
the value of the successful tender or the highest and lowest offers taken into account in the award of the contract;

(e)       the date of award;and

(f)
the type of procurement method used , and in cases where limited tendering was used in accordance with Article XIII, a brief description of the circumstances justifying the use of limited tendering.

Maintenance of records
4. Each procuring entityshall maintain:

(a)
the documentation, records and reports relating to tendering procedures and contract awards for covered procurement, including the records and reports requiredunder Article XIII for a period of at least three years from the date it awards a contract;and

(b)
data  that  ensure  the  appropriate  traceability  of  the  conduct  of  covered procurement by electronic means.

Collection and Reporting of Statistics
5. The Parties shall endeavour to communicate the available and comparable statistical data relevant to the procurement covered by this Chapter.

Article XVII Disclosure of Information
Provision of Information to Parties
1. On request of the other Party, a Party shall provide promptly any information necessary to determine whether a procurement was conducted fairly, impartially and in accordance with this Chapter, including, where applicable, information on the characteristics and relative advantages of the successful tender.The Party that receives the information shall not disclose it to any supplier, except after consulting with, and obtaining the agreement of, the Party that provided the information.

Non-Disclosure of Information
2. Notwithstanding any other provision of this Chapter, a Party, including its procuring entities,  shall  not  provide  to  any  particular  supplier  information  that  would  prejudice

legitimate commercial interests of another particular supplier or that might prejudice fair competition between suppliers.

3. Nothing in this Chapter shall be construed to require a Party, including its procuring entities, authorities and review bodies, to disclose confidential information where disclosure:

(a)       would impede law enforcement;

(b)       might prejudice fair competition between suppliers;

(c)
would  prejudice  the  legitimate  commercial  interests  of  particular  persons, including the protection of intellectual property; or

(d)       would otherwise be contrary to the public interest.

Article XVIII Domestic Review
1. Each Party shall maintain, establish or designate at least one impartial administrative or judicial authority that is independent of its procuring entities to review, in a non- discriminatory, timely, transparent and effective manner, a challenge by a supplier of:

(a)       a breach of this Chapter;or

(b)
where the supplier does not have a right to challenge directly a breach of this Chapter under the domestic law of a Party, a failure of a procuring entity to comply with a Party's measures implementing this Chapter, arising in the context of a covered procurement, in which the supplier has, or has had, an interest.The procedural rules for all challenges shall be in writing and made generally available.

2. In the event of a complaint by a supplier, arising in the context of covered procurement in which the supplier has, or has had, an interest, that there has been a breach or a failure as referred to in paragraph 1, the Party of the procuring entity conducting the procurement shall encourage, where appropriate, the entity and the supplier to seek resolution of the complaint through consultations. The entity shall accord impartial and timely consideration to any such complaint in a manner that is not prejudicial to the supplier's participation in ongoing or future  procurement  or  its  right  to  seek  corrective  measures  under  the  administrative  or

judicial review procedure. Each Party or its procuring entities shall make information on such complaint mechanisms generally available.

3.  Each  supplier  shall  be  allowed  a  sufficient  period  of  time  to  prepare  and  submit  a challenge, which in no case shall be less than 10 days from the time when the basis of the challenge became known or reasonably should have become known to the supplier.

4. Where a body other than an authority referred to in paragraph 1 initially reviews a challenge, the Party shall ensure that the supplier may appeal the initial decision to an impartial administrative or judicial authority that is independent of the procuring entity whose procurement is the subject of the challenge.

5. Each Party shall ensure that a review body that is not a court shall have its decision subject to judicial review or have procedures that provide that:

(a)
the procuring entity shall respond in writing to the challenge and disclose all relevant documents to the review body;

(b)
the participants to the proceedings (hereinafter referred to as "participants") shall have the right to be heard prior to a decision of the review body being made on the challenge;

(c)       the participants shall have the right to be represented and accompanied; (d)       the participants shall have access to all proceedings; and

(e)
the review body shall make its decisions on a supplier’s challenge in a timely fashion, in writing, and shall include an explanation of the basis for each decision .

7.Each Party shall adopt or maintain procedures that provide for:

(a)

rapid interim measures,pending the resolution of a challenge, to preserve the supplier's opportunity to participate in the procurement.Such interim measures may result in suspension of the procurement process. The procedures may provide that overriding adverse consequences for the interests concerned, including the public interest, may be taken into account

when deciding whether such measures should be applied.Just cause for not acting shall be provided in writing; and

(b)

where a review body has determined that there has been a breach or a failure as referred to in paragraph 1, corrective action or compensationfor the loss or damages suffered. The compensationmay be limited to either the costs reasonably incurred inthe preparation of the tender or in bringing the challenge, or both.

Article XIX
Modifications and Rectifications to Coverage
1. A Party shall notify the other party in writing of any proposed modification or rectification to its coverage referred to generally in this Article as "modification”.

2. For any proposed withdrawal of an entity from its coverage in exercise of its rights on the grounds that government control or influence over it has been effectively eliminated, the Party  proposing  the  modification  ("modifying  Party")  shall  include  in  the  notification evidence that such government control or influence has been effectively eliminated.

2a. Government control or influence over an entity is deemed to be effectively eliminated when the notifying Party, including for the EU its central government entities and its subcentral entities, and for Vietnam its central government and subcentral government:

(i) does not own directly or indirectly more than 50% of the entity’s subscribed capital or the votes attached to the shares issued by the entity; and

(ii) cannot appoint directly or indirectly more than half of the members of the entity’s board of directors or an equivalent body.

3. For any other proposed modification, the modifying Party shall include in the notification information as to the likely consequences of the change for the mutually agreed coverage provided in the Agreement. Where the modifying Party proposes to make rectifications of a purely formal nature and minor modifications to its coveragenot affecting covered procurement, modifications of this kind shall be notified at least every two years.

Proposed modifications of coverage are deemed to constitute rectifications of a purely formal nature and minor modifications to its coveragefor following cases:

(i)        changes in the name of an entity;

(ii)      merger of one or more entities listed in its Annexes;

(iii)
the  separation  of  an  entity  listed in  its  Annexes  into  two  or  more entities that are all added to the entities listed in the same Section of the Annex;

4. The modifying Party may include in its notice an offer of compensatory adjustments for the change to its coverage, where necessary to maintain a level of coverage comparable to that existing prior to the modification. The modifying Party needs not provide compensatory adjustments to the other Party when a proposed modification concerns:

(a) a procuring entity over which a Party has effectively eliminated its control or influence in respect of covered procurement by that entity; or

(b) rectifications of a purely formal nature and minor modifications to its Annexes

Notwithstanding the provisions of (a) under this paragraph, should the withdrawal by a notifying Party of a significant number of procuring entities from its coverage on the ground that these entities are no longer under government control or influence in accordance with the criteria set out in Paragraph (2a) of this Article result in  a significant imbalance of coverages agreed between the Parties, the notifying Party shall accept to enter into consultation with the other  Party  to  discuss  the  modalities  for  redressing  such  imbalance  without  prejudice

5. The other Party shall notify the modifying Party of any objection to the proposed modification within 45 days of the notification, if any.

6. In case of objection by the other Party (“objecting Party”) to the notification by the modifying Party, the Parties shall seek to resolve the objection through bilateral consultations.During the consultations, the objecting Party may request further information with a view to clarifying the proposed modification, including the nature of any government control or influence.

7. Where a solution to the objection has not been found through the bilateral consultations under paragraph 6, the Parties may use the dispute settlement mechanism under the Chapter XXX of the Agreement.

8. A proposed modification shall become effective only where:

(a)
The other Party has not submitted to the modifying party a written objection to the proposed modification within 45 days from the date of the notification of the proposed modifications or ,

(b)
The  Parties  have  reached  an  agreement  after  due  consultations  under paragraph 6.

Article XX
Specialised Committee on Services, Investment and Government Procurement
1. In accordance with article XX in the institutional chapter, the Specialised Committee on
Services, Investment and Government Procurement may:

(a)       discuss on the exchange of statistical data conducted in accordance witharticle

XV, paragraph 4;

(b)
review pending notifications of modifications to coverage and endorse updates to the list of entities in Annex I to Annex III of each Party’s Appendix I;

(c)
endorse the compensatory adjustments resulting from modifications affecting coverage;

(d)       consider issues regarding government procurement, that are referred to it by a

Party;and

(e)       discuss any other matters related to the operation of this Chapter.

Article XXII Cooperation
1. The Parties recognize their shared interest in cooperating in the promotion of international liberalization of government procurement markets with a view to achieving enhanced understanding of their respective government procurement systems and to improving access to their respective markets.

2 Without prejudice to Article 6.3, the Parties shall endeavour to cooperate in matters such as:

(a)
exchanging experiences and information, such as regulatory frameworks and best practices;

(b)
developing  and  expanding  the  use  of  electronic  means  in  government procurement systems;

(c)
building capability of government officials in best government procurement practices;

(d)       institutional strengthening for the fulfilment of the provisions of this Chapter;

and

Article XXIII Future negotiations
Electronic procurement
1. Parties agree to review the provisions of Article XIV once Vietnam’s electronic procurement system has been fully developed to take into account possible technological changes an Transitional Measures for the implementation of this Chapter by Vietnam
1. Article VI (Notices): Notwithstanding the requirement in Article VI.1 that the notices of intended procurement are accessible by electronic means free of charge through a single point of access or links in a single gateway electronic site, Vietnam may allow its procuring entities not to publish these notices by electronic means no longer than ten years from the entry into force of this Agreement. Vietnam may charge a fee for the access to these notices of intended procurement, when these notices are already made accessible by electronic means during this period.

2. Article VI (Notices): Notwithstanding the requirement in Article VI.2 that a notice of intended procurement includes a list and a brief description of any conditions for participation of suppliers and limitations on the number of qualified supplier to be invited to tender, unless such information is included in tender documentation that is made available to all interested suppliers at the same time as the notice of intended procurement, Vietnam may allow its procuring entities to omit such information from notices of intended procurement no longer than ten years from the entry into force of this Agreement. For greater certainty, during this period, procuring entities shall provide such information in tender documentation in accordance with Article X.1 (b).

3. Article VI (Notices): Notwithstanding the requirement in Article VI.3 that a procuring entity publishes a summary notice in English, Vietnam may delay the implementation of this obligation for five years after the entry into force of this Agreement.

4.  Article  XI  (Time  Periods):  Notwithstanding  the  requirement  in  Article  XI.2  that  a procuring entity using selective tendering provides no less than 25 days for the final date for submission of requests for participation, Vietnam may allow its procuring entities to establish a final date for submission of requests for participation that is not less than 15 days from the date of publication of the notice of intended procurement no longer than ten years from the entry into force of this Agreement.

5.  Article  XI  (Time  Periods):   Notwithstanding  the  requirement  in  Article  XI.3  that  a procuring entity provides no less than 40 days for the final date for submission of tenders, Vietnam may allow its procuring entities to establish a final date for submission of tenders that is not less than 25 days from the date on which:

(a)      in the case of open tendering, the notice of intended procurement is published;

or

(b)
in the case of selective tendering, the entity notifies the suppliers that they will be invited to submit tenders;

no longer than ten years from the entry into force of this Agreement.

6. Article XVI (Post Award Information): Notwithstanding the requirement in Article XVI.3 that the post-award notice includes a brief description of the circumstances justifying the use of a limited tendering procedure, Vietnam may allow its procuring entities to omit such

information from post-award notices no longer than ten years from the entry into force of this

Agreement.

7. Notwithstanding Chapter.X (Dispute Settlement), Vietnam shall not be subject to dispute settlement with respect to its obligations under Chapter.X (Government Procurement) for five years from the date of entry into force of this Agreement. During this transitional period, upon the EU’s request, both Parties shall enter into consultations on issues concerning Vietnam’s implementation of its obligations.

d in particular to consider other aspects such as the mathematic formula used for automatic evaluation method and the possible communication  of  the  results  of  any  initial  evaluation  to  the  participants  in  the auction.

2. Parties agree to conduct further negotiations on the duration of the period for the storage of data relating to procurement by electronic means once Vietnam’s electronic procurement system is operational.

Market access
3. Parties agree to conduct further negotiations on the coverage of additional subcentral entities no longer than 15 years after the entry into force of this Agreement.

SECTION III: STATE OWNED ENTERPRISES, ENTERPRISES GRANTED SPECIAL RIGHTS OR PRIVILEGES AND MONOPOLIES
Article 1
Definitions
For the purposes of this Section, the following definitions shall apply:

(a)     “State-owned enterprise” means an enterprise, including any subsidiary, in which a

Party, directly or indirectly:

(a) owns more than 50% of the enterprise’s subscribed capital or the votes attached

to the shares issued by the enterprise; or

(b) can appoint more than half of the members of the enterprise’s board of directors

or an equivalent body; or

(c) can exercise control over the strategic decisions of the enterprise.

(b)
"Enterprise granted special rights or privileges" means any enterprise, including any subsidiary, public or private that has been granted by a Party, in law or in fact, special rights or privileges.

(c)     A  "designated  monopoly”  means  an  entity  engaged  in  a  commercial  activity, including a group of entities or a government agency, and any subsidiary thereof, that in a relevant market in the territory of a Party is designated as the sole supplier or purchaser of a good or service, but does not include an entity that has been granted an exclusive intellectual property right solely by reason of such grant.

(d)
"Special rights or privileges" means rights or privileges granted by a Party to a limited number of enterprises, or any subsidiaries thereof, within a given geographical area or a product market the effect of which is to substantially limit the ability of any other enterprise to carry out its activity in the same geographical area or a product market in like circumstances. The granting of a license or a permit to a limited number of enterprises in allocating a scarce resource through objective, proportional and non-discriminatory criteria is not in and of itself a special right or privilege.

(e)     “commercial activities” means activities, the end result of which is the production of a good or supply of a service, which will be sold in the relevant market in quantities and at prices determined by the enterprise, and are undertaken with an orientation towards profit-making1.

(f)
"commercial  considerations"  means  price,  quality,  availability,  marketability, transportation and other terms and conditions of purchase or sale; or other factors

1                    For greater certainty, activities undertaken by an enterprise which operates on a not-for-profit basis or on a cost-recovery basis are not activities undertaken with an orientation toward profit-making

that would normally be taken into account in the commercial decisions of an enterprise  operating  according  to  market  economy  principles  in  the  relevant business or industry.

(g)
"Designate" means to establish or authorize a monopoly, or to expand the scope of a monopoly to cover an additional good or service

Article 2
Scope of application
1. The Parties confirm their rights and obligations under Article XVII, paragraphs 1 through 3, of GATT 1994, the Understanding on the Interpretation of Article XVII of GATT 1994, as well as under Article VIII of GATS, paragraphs 1, 2 and 5, which are hereby incorporated into and made part of this Agreement and shall apply.

2. This Section applies to all enterprises defined in Article 1 engaged in a commercial activity. Where an enterprise combines commercial and non-commercial activities2, only the commercial activities of that enterprise are covered by this Section.

3. This Section shall not apply to enterprises defined in Article 1 for which a Party has taken measures on a temporary basis in response to a national or global economic emergency.

3. This Section shall not apply to state-owned enterprises, enterprises granted special rights or privileges and designated monopolies if in any one of the three previous consecutive years the annual revenue derived from the commercial activities of that enterprise was less than 200 million Special Drawing Rights3. This threshold shall apply to state-owned enterprises, enterprises granted special rights or privileges and designated

monopolies at sub-central levels of government after 5 years from the entry into force of this Agreement.

4. This Section shall not apply to covered procurement by a Party or its procuring entities within the meaning of Article II of (Chapter XX - Public procurement).

5. This Section shall not apply to state-owned enterprises, enterprises granted special rights or privileges and designated monopolies owned or controlled by a governmental authority of a Party in charge of national defense, public order or public security, except if these are engaged exclusively in commercial activities unrelated to national defense, public order or public security

6. Article 4 does not apply to the sectors set out in Article.x and Article.y [reference to services and investment Chapters (Scope)].

2               such as carrying out a public service obligation
3                    The calculation of the revenue shall include the relevant revenue of all enterprises as defined in

Article 1, including the revenue of the subsidiaries engaged in commercial activities on the same or related markets.

7. Article 4 applies to commercial activities of enterprises as defined in Article 1, if the same activity would affect trade in services and investment with respect to which a Party has undertaken a commitment under Article XXX (NT) or YYY (MFN), subject to conditions  or  qualifications  set  out  in  its  schedule  pursuant  to  Articles  XXXX  and YYYY. For greater certainty, in case of conflict between Paragraph 4 and conditions or qualifications set out in its schedule pursuant to Articles XXXX and YYYY, the latter will prevail.

8. This Section shall not apply to any service supplied in the exercise of governmental authority4.

9. This Section shall not apply to measures or activities of enterprises that Vietnam lists in its Annex.

Article 3
General provisions
1. Nothing in this Section shall prejudice the laws and regulations of a Party governing its systems of state ownership.

2. Without prejudice to the Parties' rights and obligations under this Section, nothing in this Section prevents the Parties from establishing or maintaining state-owned enterprises or designating or maintaining monopolies or from granting enterprises special rights or privileges.

3. Where an enterprise falls within the scope of application of this Section, the Parties shall not require or encourage such an enterprise to act in a manner inconsistent with this Agreement.

Article 4
Non-discrimination and commercial considerations
1. Each Party shall ensure that its state-owned enterprises, designated monopolies and enterprises granted special rights or privileges, when engaging in commercial activities,:

(a)     act in accordance with commercial considerations in their purchases or sales of goods or services, except to fulfil any terms of their public mandate that are not inconsistent with paragraph 1(b); and

(b)
accord to enterprises of the other Party, enterprises that are investments of investors of  the  other  Party,  goods  of  the  other  Party,  and  services  of  the  other  Party, treatment no less favourable than they accord to, respectively, enterprises of the Party which are in like situations, like goods of the Party, and like services of the

4               “a service supplied in the exercise of governmental authority” has the same meaning as in the WTO General Agreement in Trade in Services.

Party, with respect to their purchases or sales of goods or services in the relevant market.

2. Paragraph 1 does not preclude state-owned enterprises, enterprises granted special rights or privileges or designated monopolies from

(a)     purchasing  or  supplying  goods  or  services  on  different  terms  or  conditions, including those relating to price; or

(b)    refusing to purchase or supply goods or services,

provided that such different terms or conditions or refusal is undertaken in accordance with commercial considerations.

Article 5
Neutral regulation
1. The Parties shall endeavour to ensure that enterprises defined in Article 1 observe internationally recognised standards of corporate governance.

2. Each Party shall ensure that any regulatory body or function that it establishes or maintains is not accountable to any of the enterprises that it regulates in order to ensure the effectiveness of the regulatory function and acts impartially5  in like circumstances with respect to all enterprises that it regulates, including state-owned enterprises, enterprises granted special rights or privileges and designated monopolies.6
3. Each Party shall ensure the enforcement of laws and regulations in a consistent and non-discriminatory manner, including on enterprises defined in Article 1.

Article 6
Transparency
1. A Party which has reasonable reason to believe that its interests under this Section are being adversely affected by the commercial activities of an enterprise or enterprises defined in Article 1 of the other Party and subject to the scope of this Section as defined in Article 2 may request in written form that Party to supply information about the operations of that enterprise related to the carrying out of the provisions of this Section. Requests for such information shall indicate the enterprise, the products/services and markets concerned, and include indications that the enterprise is engaging in practices that hinder trade or investment between the Parties. For the EU, the provisions of Paragraph 1(a) to (e) do not apply to enterprises which qualify as small or medium-sized enterprises as defined in the European Union law.

5               For  greater  certainty,  the  impartiality  with  which  the  regulatory  body  exercises  its  regulatory functions is to be assessed by reference to a general pattern or practice of that regulatory body.

6               For greater certainty, for those sectors in which the Parties have agreed to specific obligations

relating to the regulatory body in other Chapters, the relevant provision in the other Chapters as set out in this Agreement shall prevail.

This information includes the following:

(a)  the ownership and the voting structure of the enterprise, indicating the percentage of shares and the percentage of voting rights that a Party and/or an enterprise defined in Article 1 cumulatively own;

(b)  a description of any special shares or special voting or other rights that a Party and/or an enterprise defined in Article 1 hold, where such rights differ from the rights attached to the general common shares of such entity;

(c)  the organisational structure of the enterprise, the composition of its board of directors or of an equivalent body exercising direct or indirect control in such an enterprise; and cross-holdings and other links with different enterprises or groups of enterprises, as defined in Article 1;

(d)  a description of which government departments or public bodies regulate and/or monitor the enterprise, a description of the reporting lines7, and the rights and practices of the government or any public bodies in the appointment, dismissal or remuneration of managers;

(e)  annual revenue or total assets, or both;

(f)   exemptions,   non-conforming   measures,   immunities   and   any   other   measures, including more favourable treatment, applicable in the territory of the requested Party to any enterprise defined in Article 1.

2. A Party has the right to ask the other Party additional information regarding the calculations on the revenue threshold in Article 2(4).

3.  The  provisions  of  paragraphs  1  and  2  shall  not  require  any  Party  to  disclose confidential information which would be inconsistent with its laws and regulations, impede  law  enforcement  or  otherwise  be  contrary  to  the  public  interest  or  would prejudice the legitimate commercial interests of particular enterprises.

Article 7
Technical Cooperation
Recognizing the importance of promoting effective legal and regulatory frameworks for state-owned enterprises, the Parties shall engage in mutually agreed technical cooperation activities  with  a  view  to  promoting  efficiency  and  transparency  of  state-owned enterprises,  subject  to  the  availability  of  funding  under  the  Party’s  cooperation instruments and programmes.

7               For greater certainty, a Party is not obliged to divulge reports or the contents of any reports.

ANNEX FOR VIET NAM SOE SECTION
1.
This  Section  shall  not  apply  to  the  adoption,  enforcement  or  implementation  of  the privatization, equitization, restructuring or divestment of assets owned or controlled by the Government of Viet Nam.

2.
This Section shall not apply to measures by the Government of Viet Nam related to the ensuring of economic stability in the territory of Viet Nam. In achieving this policy objective, the Government may require or direct a state-owned enterprise or a designated monopoly to sell or purchase at a regulated price, quantity or other terms and conditions than that enterprise could decide on commercial consideration basis, subject to its laws, regulations, or a governmental measure.

3.
For greater certainty, this Section shall not apply to measures by the Government of Viet Nam aiming at development issues in the territory of Viet Nam, such as income security and insurance, social security, social welfare, social development, social housing, poverty reduction, public education, public training, public health, and childcare, promoting the welfare and employment of ethnic minorities and people living in disadvantaged areas, provided that the activities to implement such measures do not circumvent the application of Article 4 to the commercial activities of the enterprises.

4.
Pursuant to a law, regulation or governmental measure, Article 4 (Non-discriminatory and commercial considerations) shall not apply to the purchase of goods or services of a state- owned enterprise or a designated monopoly from Vietnamese small and medium enterprises as defined by Viet Nam’s laws and regulations.

5.
Article   4   (Non-discriminatory   and   commercial   considerations)   and   Article   8 (Transparency) shall not apply with respect to the following enterprises, their subsidiaries and successors, pursuing the same public mandate, engaged in and limited to the activities as described below:

5.1. Viet Nam Oil and Gas Group (PETROVIETNAM)
Activities: Prospecting, exploration and exploitation of oil and gas1  and flight operation services for oil and gas activities

5.2. Viet Nam Electricity (EVN) and any enterprise
Activities: Power generation by hydropower, nuclear power and security-related power generators, transmission, distribution of all types of electricity, power and alternative or substitute of electricity

5.3. Viet Nam National Coal – Minerals Holding Corporation Limited (Vinacomin)
Activities: Sale of coal and minerals, pursuant to laws and regulations of Viet Nam

5.4. State Capital Investment Corporation (SCIC)2
Activities: Asset management, investment and related activities, using financial assets of the Government of Vietnam

5.5. Debt and Asset Trading Corporation (DATC)
Activities  related  to  the  restructuring  of  debts  pursuant  to  a  law,  regulation  or governmental measure limited to the fulfilment of a public purpose or a mandate.

5.6. Airport Corporation of Vietnam
Activities: Ground handling services

5.7. SOEs in the printing, publishing, mass communication, and audio-visual services sectors
Activities: Any activities in the mass-communication, printing and publishing sector; sale

and purchase of audio-visual productions and distribution services
2 For greater certainty, the carve-outs do not include SCIC’s portfolio investments. Within 5 years after the entry into force of this Agreement, SCIC shall endeavour to become a member of the International Forum of Sovereign Wealth Funds or endorse the Generally Accepted Principles and Practices (“Santiago Principles”) issued by the International Working Group of Sovereign Wealth Funds, October 2008, or such other principles and practices as may be agreed to by the Parties.

Competition Policy Chapter
SECTION I: ANTICOMPETITIVE CONDUCTS
ARTICLE 1
Principles
The Parties recognise the importance of undistorted competition in their trade and investment relations. The Parties acknowledge that anti-competitive conducts have the potential to distort the proper functioning of markets and undermine the benefits of trade liberalisation.

ARTICLE 2
Legislative framework
(1)    The  Parties  shall  adopt  or  maintain  comprehensive  competition  legislation  that proscribes  anticompetitive  conduct,  with  the  objective  of  promoting  economic efficiency and consumer welfare, and shall take appropriate action with respect to such conduct.

(2)    The respective competition laws shall effectively address in their respective territories:

a)
agreements between enterprises, decisions by associations of enterprises and concerted  practices  which  have  as  their  object  or  effect  the  prevention, restriction or distortion of competition,

b)        abuses by one or more enterprises of a dominant position, and

c)
concentrations between enterprises which would significantly impede effective competition.

ARTICLE 3
Implementation
(1)    The  Parties  shall  maintain  their  autonomy  in  developing  and  enforcing  their competition law.

(2)    The Parties shall maintain authorities responsible for, appropriately equipped for and with the powers necessary for the full application and the effective enforcement of their competition law.

(3)    All enterprises, private or public, shall be subject to the competition law referred to above in Article 2.

(4)   The Parties will apply their respective competition law in a transparent and non- discriminatory manner, including to private and public enterprises, respecting the principles of procedural fairness and rights of defense of the enterprises.

(5)    The application of the competition law should not obstruct the performance, in law or in fact, of the particular tasks of public interest assigned to the enterprises in question. Exemptions from the competition law of a Party should be limited to tasks of public interest, proportionate to the desired public policy objective and transparent.

ARTICLE 4
Dispute settlement
No Party shall have recourse to dispute settlement under this Agreement for any matter arising under this Section.

SECTION II: SUBSIDIES
Article x.1
Principles
(1)
The Parties agree that subsidies can be granted by a Party when they are necessary to achieve  a  public  policy objective. The  Parties acknowledge,  however,  that  certain subsidies have the potential to distort the proper functioning of markets and undermine the benefits of trade liberalisation. In principle, subsidies granted to enterprises providing goods or services should not be granted by a Party when they negatively affect, or are likely to affect, competition and trade.

(2)    An illustrative list of public policy objectives for which subsidies could be granted by a

Party, subject to the conditions set out in this Section, includes the following:

(a)    making good the damage caused by natural disasters or exceptional occurrences; (b)    promoting the economic development of areas where the standard of living is

abnormally low or where there is serious underemployment;
(c)    remedying a serious disturbance in the economy of one of the Parties;

(d)    facilitating the development of certain economic activities or of certain economic areas, including but not limited to, subsidies for clearly defined research, development and innovation purposes, subsidies for training or for the creation of employment, subsidies for environmental purposes, subsidies in favour of small and medium-sized enterprises as defined in the Parties’ respective legislations; and

(e)    promoting culture and heritage conservation.

(3)
Each Party shall ensure that enterprises use the specific subsidies provided by a Party only for the policy objective for which the specific subsidies have been granted1.

Article x.2
Definition and scope
(1)
For the purposes of this Agreement, a subsidy is a measure which fulfils  mutatis mutandis the conditions set out in Article 1.1 of the WTO Agreement on Subsidies and

1                    For greater certainty, when a Party has set up the relevant legislative frameworks and administrative procedures to this effect, the obligation is considered to be fulfilled.

Countervailing Measures (ASCM) irrespective whether it is granted to an enterprise manufacturing goods or supplying services2.

(2)
A subsidy shall be subject to this Section only if this subsidy is determined to be specific in accordance with the provisions of and within the meaning of Article 2 of the ASCM.  Subsidies  to  individual  consumers  or  general  measures,  including  such subsidies or measures to achieve social policy objectives, are not considered as specific in the meaning of this Section.

(3)    Specific subsidies to all enterprises, including public and private enterprises, shall be subject to this Section.

(4)
The application of the rules in this Section must not obstruct the performance, in law or in fact, of the particular tasks of public interest, including public service obligations, assigned to the enterprises in question. Exemptions should be limited to tasks of public interest, proportionate to the public policy objectives assigned to them and transparent.

(5)    This Section shall not apply to non-economic activities.

(6)    Article x.6, paragraph 1 (specific subsidies subject to conditions) shall not apply to fisheries subsidies and subsidies related to trade in goods covered by Annex 1 of the WTO Agreement on Agriculture.

(7)
This Section applies only to specific subsidies of which the amount per beneficiary over a period of 3 years is above 300.000 Special Drawing Rights3.

(8)
With regard to subsidies to services, Article x.4 (transparency) and Article x.6 (specific subsidies subject to conditions) apply only to the following services sectors: telecommunications,   banking,   insurance,   transport   including   maritime,   energy, computer services, architecture and engineering, and construction and environmental services,  subject  to  the  reservations  taken  in  Chapter  on  Cross  border  Supply  of services or the Chapter on Investment of this Agreement.

(9)
This Section shall not apply to sectors or sub-sectors which the Parties have not listed under the Chapter on Cross border Supply of services or the Chapter on Investment of this Agreement.

(10)  Article x.6 shall not apply to subsidies formally agreed or granted before or within 5 years after the entry into force of this Agreement.
2               This Article does not prejudice the Parties' positions and the possible outcome of future discussions in the WTO on subsidies to services.   Depending on the progress of those discussions at the WTO level, the Parties may adopt a decision by a relevant committee to update this Agreement in this respect.

3                    For greater certainty, the notification obligation does not require the notifying Party to provide the name of the beneficiary of the subsidy.
Article x.3
Relationship with the WTO
The provisions in this Section shall be applied without prejudice to the rights and obligations of  each  Party  under  Article  VI  of  GATT  1994,  the  SCM  Agreement  and  the  WTO Agreement on Agriculture.

Article x.4
Transparency
(1)
Each Party shall ensure transparency in the area of specific subsidies. To this end, each Party shall notify every four years the legal basis, form, amount or budget and where possible the recipient of the specific subsidy.

(2)
Such notification is deemed to have been fulfilled if the relevant information is made available by the Parties or on their behalf on a publicly accessible website, as from 31

December  of  the  subsequent  calendar  year.  The  first  notification  shall  be  made available no later than 4 years after the entry into force of this agreement.

Article x.5
Consultations
(1)
If a Party considers that a specific subsidy granted by the other Party, which is not covered by Article x.6 of this Section, is negatively affecting, or may negatively affect the first Party's trade or investment interests, the first Party may express its concern in written form to the other Party and request consultations on the matter. The requested Party shall accord sympathetic consideration to such a request. The consultation should in particular aim at specifying whether the specific subsidy was only granted to achieve a public policy objective, the amount of the subsidy in question is limited to the minimum needed to achieve this objective, the subsidy has an incentive effect and the negative effect on trade and investment of the requesting Party is limited.

(2)
In order to facilitate the consultation, the requested Party shall provide information on the specific subsidy in question within no more than 90 days from the date of reception of the request. If the requesting Party, after receiving information on the subsidy in question, considers that the subsidy concerned by the consultations negatively affects or may negatively affect in a disproportionate manner the requesting Party's trade or investment interests, the requested Party will use its best endeavours to eliminate or minimise the negative effects on the requesting Party's trade and investment interests caused by the subsidy in question.

Article x.6
Specific subsidies subject to conditions
(1)    The Parties shall apply conditions to the following specific subsidies:

(a)    A legal arrangement whereby a government or any public body is responsible to cover debts or liabilities of certain enterprises is allowed provided that the coverage of the debts and liabilities is limited as regards the amount of those debts and liabilities or the duration of such responsibility;

(b)
Support to insolvent or ailing enterprises in various forms (such as loans and guarantees,  cash  grants,  capital  injections,  provision  of  assets  below  market prices, tax exemptions) with a duration above 1 year is allowed provided that  a credible restructuring plan has been prepared which is based on realistic assumptions with a view to ensuring the return of the enterprise within a reasonable time to long-term viability and with the enterprise contributing itself to the costs of restructuring.4
(2)
Subparagraphs  (a)  and (b)  above  do  not  apply  to  specific  subsidies of  which  the subsidising Party upon a written request of the other Party has demonstrated that the subsidy in question does not affect trade and investment of the other Party nor will be likely to do so.

(3)
Subparagraphs (a) and (b) above do not apply to specific subsidies that are granted to remedy a serious disturbance in the economy of one of the Parties. A disturbance in the economy of a Party is considered serious if it is exceptional, temporary and significant and affects the Member States or the whole economy of a Party rather than a specific region or economic sector of a Party or its Member State.

Article x.7
Dispute settlement
Article x.5 (consultations) of this Section shall not be subject to the dispute settlement provisions of this Agreement.

Article x.8
Review clause
The Parties shall review this Section no later than five years after the entry into force of this Agreement and at regular intervals thereafter. The Parties shall consult each other on the need to modify this Section in light of the experience gained and the development of any corresponding rules in the WTO. The Parties will, in particular, review the inclusion of additional services sectors under the scope of this Section under Article x.2 paragraph 8.

         This does not prevent the Parties from providing  temporary liquidity support in the form of  loan guarantees or loans limited to the amount needed to keep the enterprise in business for the time necessary to work out a restructuring or liquidation plan.

Section xx: Definitions and common principles
ARTICLE XX.1
DEFINITIONS
(1)
"Tasks of public interest" means a specific activity which delivers outcomes in the overall public benefit that would not be supplied or would be supplied under different conditions in terms of accessibility, quality, safety, affordability or equal treatment by the market without public intervention.

(2)
"Public policy objective" means the general goal to deliver an outcome in the overall public benefit.

ARTICLE XX.2
CONFIDENTIALITY
(1)    When exchanging information under this Chapter the Parties shall take into account the limitations  imposed  by  their  respective  legislations  concerning  professional  and business secrecy and shall ensure the protection of business secrets and other confidential information.

(2)    When a Party communicates information in confidence under this Agreement, the receiving Party shall, maintain the confidentiality of the communicated information.

ARTICLE XX.3
COOPERATION
In order to fulfill the objectives of this Agreement and to enhance effective competition enforcement, the Parties acknowledge that it is in their common interest to strengthen cooperation  with  regard  to  competition  policy  development,  including  subsidy  control, subject to the availability of funding under the Parties’ cooperation instruments and programmes.

INTELLECTUAL PROPERTY
Section A
General Provisions and Principles
Article 1
Objectives
1. The objectives of this chapter are to:

(a)       facilitate the creation, production and commercialization of innovative and creative products between the Parties contributing to a more sustainable and inclusive economy for the Parties; and

(b)       achieve an adequate and effective level of protection and enforcement of intellectual property rights

2.         The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations.

Article 2
Nature and Scope of Obligations
1.         The Parties reaffirm the rights and obligations under and shall ensure an adequate and effective implementation of the international treaties dealing with intellectual property to which  they  are  parties,  including  the  WTO  Agreement  on  Trade-related  Aspects  of Intellectual Property (hereinafter called TRIPS Agreement).   The provisions of this chapter shall complement and further specify the rights and obligations between the Parties under the TRIPS Agreement and other international treaties in the field of intellectual property with an aim at ensuring adequate and effective implementation of those international treaties, as well as the balance between the rights of intellectual property holders and the interest of the public.

2.         For  the  purposes  of  this  Agreement,  intellectual  property  refers  at  least  to  all categories of intellectual property that are the subject of Sections 1 through 7 of part II of the TRIPS Agreement, namely:

(a) copyright and related rights; (b) trademarks;

(c) geographical indications; (d) industrial designs;

(e) patent rights;

(f) layout-designs (topographies) of integrated circuits; (g) protection of undisclosed information and

(h) plant varieties

Protection of intellectual property includes protection against unfair competition as referred to in Article 10bis of the Paris Convention for the Protection of Industrial Property (Stockholm Act 1967).

Article X
Most Favoured Nation Treatment
With regard to the protection of intellectual property, any advantage, favour, privilege or immunity granted by a Party to the nationals of any other country shall be accorded immediately and unconditionally to the nationals of the other Party, subject to the exceptions provided for in Articles 4 and 5 of the TRIPS Agreement.

Article 3
Exhaustion
Each Party shall be free to establish its own regime for the exhaustion of intellectual property rights subject to the relevant provisions of the TRIPS Agreement.

Section B
Standards Concerning Intellectual Property Rights
Article 4
Copyright and Related Rights
Article 4.1 – Protection Granted
The Parties:

1.   shall comply with the rights and obligations set out in the Berne Convention for the Protection of Literary and Artistic Works; the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations and the TRIPs Agreement.

2.   shall1 accede to the WIPO Copyright Treaty – WCT and the WIPO Performances and

Phonograms Treaty – WPPT.

Article 4.2 - Authors
The Parties shall provide for authors the exclusive right to authorise or prohibit:

1.   direct or indirect, reproduction by any means and in any form,  in whole or in part of their works;

2.   any form of distribution to the public by sale or other transfer of ownership of the original of their works or of copies thereof;

3.   any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access them from a place and at a time individually chosen by them.

1 Within the period of 3 years from the entry into force of this Agreement

Article 4.3 - Performers
The Parties shall provide for performers the exclusive right to authorise or prohibit:

1.   the fixation of their performances;

2.   direct or indirect, reproduction by any means and in any form, in whole or in part of fixations of their performances;

3.   distribution to the public, by sale or other transfer of ownership, fixations of their performances;

4.   the making available to the public, by wire or wireless means, in such a way that members of the public may access them from a place and at a time individually chosen by them of fixations of their performances;

5.   the broadcasting by wireless means and the communication to the public of their unfixed performances, except where the performance is itself already a broadcast performance.

Article 4.4 – Producers of phonograms
The Parties shall provide for phonogram producers the exclusive right to authorise or prohibit:

1.   direct or indirect, reproduction by any means and in any form, in whole or in part of their phonograms;

2.   distribution to the public, by sale or other transfer of ownership, their phonograms, including copies thereof;

3.   the making available to the public, by wire or wireless means, in such a way that members of the public may access them from a place and at a time individually chosen by them of their phonograms

Article 4.5 – Broadcasting organisations
Each Party shall provide broadcasting organisations with the exclusive right to authorise or prohibit:

1.   the fixation of their broadcasts;

2.   the reproduction of fixations of their broadcasts;

3.   distribution to the public of fixations of their broadcasts; and

4.   the rebroadcasting of their broadcasts by wireless means

Article 4.6 –Broadcasting and Communication to the Public
Each Party shall provide a right in order to ensure that a single equitable remuneration is paid by the user, if a phonogram published for commercial purposes, or a reproduction of such phonogram, is used for broadcasting by wireless means or for any communication to the

public, and to ensure that this remuneration is shared between the relevant performers and phonogram producers. Each Party may, in the absence of agreement between the performers and phonogram producers, lay down the conditions as to the sharing of this remuneration between them.

Article 4.7 -  Term of protection
1. The rights of an author of a literary or artistic work within the meaning of Article 2 of the Berne Convention shall run for the life of the author and for at least 50 years after his death, irrespective of the date when the work is lawfully made available to the public.

2. In the case of a work of joint authorship, the term referred to in paragraph 1 shall be calculated from the death of the last surviving author.

3.  The  rights  of  performers  shall  expire  not  less  than  50  years  after  the  date  of  the performance. However,

- if a fixation of the performance is lawfully published or lawfully communicated to the public within this period, the rights shall expire not less than 50 years from the date of the first such publication or the first such communication to the public, whichever is the earlier,

4.         The rights of producers of phonograms shall expire not less than 50 years after the fixation is made. However, if the phonogram has been lawfully published within this period, the said rights shall expire not less than 50 years from the date of the first lawful publication. If no lawful publication has taken place within the period mentioned in the first sentence, and if the phonogram has been lawfully communicated to the public within this period, the said rights shall expire not less than 50 years from the date of the first lawful communication to the public.

5.         The rights of broadcasting organisations shall expire not less than 50 years after the first transmission of a broadcast, whether this broadcast is transmitted by wire or over the air, including by cable or satellite.

6.          The rights of producers of the first fixation of a film shall expire not less than 50 years  after  the  fixation is  made.  However,  if the  film is  lawfully  published or lawfully communicated to the public during this period, the rights shall expire not less than 50 years from the date of the first such publication or the first such communication to the public, whichever is the earlier. The term ‘film’ shall designate a cinematographic or audiovisual work or moving images, whether or not accompanied by sound.

7.         The terms laid down in this Article shall be calculated from the first of January of the year following the event which gives rise to them.

Article 4.8 - Protection of Technological Measures
1.         The Parties shall provide adequate legal protection against the circumvention of any effective technological measures, which are used by the right holder of any copyright or related right which the person concerned, carries out in the knowledge, or with reasonable grounds to know, that he or she is pursuing that objective.

2.
The Parties shall provide adequate legal protection against the manufacture, import, distribution, sale, rental, offer to public for sale or rental, or possession for commercial purposes of devices, products or components or the provision of services, which:

(a)          are promoted, advertised or marketed for the purpose of circumvention of, or

(b)          have only a limited commercially significant purpose or use other than to circumvent, or

(c)          are primarily designed, produced, adapted or performed for the purpose of enabling or facilitation the circumvention of,

any effective technological measures.

3.         In providing adequate legal protection and effective legal remedies pursuant to paragraph

1, a Party may adopt or maintain appropriate limitations or exceptions to measures implementing paragraphs 1 and 2. The obligations under paragraphs 1 and 2 are without prejudice to the rights,

limitations, exceptions, or defences to copyright or related rights infringement under each Party’s domestic law.

4.         For the purposes of this Agreement, the expression 'technological measures' means any technology, device or component that, in the normal course of its operation, is designed to prevent or restrict acts, in respect of works or other subject-matter, which are not authorised by the right holder of any copyright or related right as provided for by national legislation. Technological measures shall be deemed 'effective' where the use of a protected work or other subject matter is controlled by the right holders through application of an access control or protection process, such as encryption, scrambling or other transformation of the work or other subject-matter or a copy control mechanism, which achieves the protection objective.

Article 4.9 - Protection of Rights Management Information
1.         The parties shall provide adequate legal protection against any person knowingly performing without authority any of the following acts:

(a)          the removal or alteration of any electronic rights-management information;

(b)          the distribution, importation for distribution, broadcasting, communication or making available to the public of works, performances, or phonograms  or other subject- matter protected under this Agreement from which electronic rights-management information has been removed or altered without authority,

if such person knows, or has reasonable grounds to know, that by so doing he is inducing, enabling, facilitating or concealing an infringement of any copyright or any related rights as provided by domestic legislation.

2.         For the purposes of this Agreement, the expression 'rights-management information' means any information provided by right holders which identifies the work or other subject- matter referred to in this Agreement, the author or any other right holder, or information about the terms and conditions of use of the work or other subject-matter, and any numbers or codes that represent such information.

3.         Paragraph 2, shall apply when any of these items of information is associated with a copy of, or appears in connection with the communication to the public of, a work or other subject-matter referred to in this Agreement.

Article 4.10 - Exceptions and limitations
1.         The Parties may provide for limitations or exceptions to the rights set out in the Articles  4.2  –  4.6  only  in  certain  special  cases  which  do  not  conflict  with  a  normal exploitation of the subject matter and do not unreasonably prejudice the legitimate interests of the right holders in accordance with the conventions and international Treaties to which they are Parties.

2.         The Parties shall provide that acts of reproduction referred to in Articles 4.2 to 4.6, which are transient or incidental, which are an integral and essential part of a technological process and the sole purpose of which is to enable

(a) a transmission in a network between third parties by an intermediary, or

(b) a lawful use

of a work or other subject-matter to be made, and which have no independent economic significance, shall be exempted from the reproduction right provided for in Articles 4.2 to 4.6.

Article 4.11 – Artists' Resale Right in Works of Art
1.         The Parties may provide, for the benefit of the author of an original work of art, a resale right, to be defined as an inalienable right, to receive a royalty based on the sale price obtained for any resale of the work, subsequent to the first transfer of the work by the author.

2.
The right referred to in paragraph 1 shall apply to all acts of resale involving as sellers, buyers or intermediaries art market professionals, such as salesrooms, art galleries and, in general, any professional dealers in works of art.

3.         The Parties may provide that the right referred to in paragraph 1 shall not apply to acts of resale where the seller has acquired the work directly from the author less than three years before that resale and where the resale price does not exceed a certain minimum amount.

4.         The protection provided in paragraph 1 may be claimed in a Party only if legislation in the Party to which the author belongs so permits, and to the extent permitted by the Party where this protection is claimed. The procedure for collection and the amounts shall be a matter for determination by national legislation.

Article 4.12  - Co-operation on Collective Management of Rights
The Parties shall endeavour to promote dialogue and cooperation between their respective collective management organisations for the purpose of promoting the availability of works and other protected subject matter in the territories of the Parties and the transfer of royalties for the use of such works or other protected subject matter.

Article 5

Trademarks
Article 5.1 – International Agreements
The European Union and Vietnam:

­
reaffirm their obligations under Protocol related to the Madrid Agreement concerning the International Registration of Marks,
­
shall  use  the  classification  provided  for  in  the  Nice  Agreement  Concerning  the International  Classification  of  Goods  and  Services  for  the  Purposes  of  the Registration of Marks.2
­
shall simplify and develop its trademark registration procedures using the Trademark Law Treaty and Singapore Treaty on the Law of Trademarks, inter alia, as reference points.

Article 5.2 - Rights conferred by a trademark
The  registered  trademark  shall  confer  on  the  proprietor  exclusive  rights  therein.  The proprietor shall be entitled to prevent all third parties not having his consent from using in the course of trade:

(a)
any sign which is identical with the trademark for goods or services which are identical with those for which the trademark is registered3;

(b)
any sign which is identical or similar with the trademark for goods or services, which are identical with or similar to those for which the trademark is registered, where such use would result in a likelihood of confusion on the part of the public.

Article 5.3 – Registration Procedure
The Parties shall provide for a system for the registration of trademarks in which each final negative decision taken by the relevant trademark administration shall be communicated in writing and duly reasoned.

The Parties shall provide for the possibility to oppose trademark applications and an opportunity for the trademark applicant to respond to such opposition.

The Parties shall provide a publicly available electronic database of published trademark applications and trademark registrations.

Article 5.4 – Well-known Trademarks
For the purpose of giving effect to protection of well-known trademarks, as referred to in Article 6bis of the Paris Convention (1967) and Article 16(2) and (3) of the TRIPS Agreement, the Parties shall give consideration to the Joint Recommendation adopted by the assembly of the Paris Union for the Protection of Industrial Property and the General Assembly of the

2
For greater certainty, a Party is required to follow updated versions of the Nice Classification to the extent that the updated version has  been published by WIPO and  for Vietnam,  official translation has been published by its authority.

3        Without prejudice to article 5.5

World Intellectual Property Organization (WIPO) at the Thirty-Fourth Series of Meetings of the Assemblies of the Member States of WIPO (September 1999).

Article 5.5 – Exceptions to the Rights Conferred by a Trademark
Each Party:

(a) shall provide for the fair use of descriptive terms4 as a limited exception to the rights conferred by trademarks; and

(b) may provide for other limited exceptions,

provided that these exceptions take account of the legitimate interests of the owners of the trademarks and of third parties.

Article 5.6 - Grounds for revocation5
1. The Parties shall provide that a trademark registration shall be liable to revocation6 if, within a continuous period of five years prior to a request for revocation, it has not been put to genuine7 use by its owner or his/her licensee in the relevant territory in connection with the goods or services in respect of which it is registered, without justifiable reasons, except where the use is commenced or resumed at least 3 months before the request for revocation.  Parties

may provide that this, however, be disregarded where preparations for the commencement or resumption occur only after the proprietor becomes aware that the request for revocation may be filed.

2. A Party may provide that a trademark can be liable to revocation if, after the date on which it was registered in consequence of acts or inactivity of the proprietor, it has become the common name in the trade for a product or service in respect of which it is registered.

3. Any use of a registered trademark by the proprietor of the trademark or with his consent in respect of the goods or services for which it is registered, that is liable to mislead the public, particularly as to the nature, quality or geographical origin of those goods or services shall make the trademark liable to revocation or alternatively be prohibited by relevant domestic law.

4
The fair use of descriptive terms includes the use of a sign to indicate the geographic origin of the goods or services, and where such use is in accordance with honest practices in industrial or commercial matters.

5        For Vietnam “revocation” is equivalent to “termination”.

7 Genuine use implies real use for the purpose of trading in the goods or services in question so as to generate goodwill. In general, this implies actual sales and there must have been some sales of the goods or providing of the services during the relevant period of time. Use in advertising may amount to genuine use. However, mere preparatory steps are not to be regarded as genuine use of a mark. Genuine use is opposed to token or artificial use designed solely to maintain the trade mark on the register.

Article 6
Geographical Indications
Article 6.1 - Scope of application
1.         This Article applies to the recognition and protection of geographical indications for wines, spirits, agricultural products and foodstuffs which are originating in the territories of the Parties.

2. Geographical indications of a Party to be protected by the other Party, shall only be subject to this Article if they are protected as geographical indications under the system as referred to in Article 6.2 in the territory of the Party of origin.

Article 6.2 - System of registration and protection of Geographical Indications
1.
Each Party shall maintain its system for the registration and protection of geographical indications, which shall contain at least the following elements:

(a)       a register listing geographical indications protected in the territory of that

Party;

(b)
an administrative process verifying that geographical indications to be  entered, or remained, on the register referred to in  subparagraph  1(a) identify a good as originating in a territory, region or locality of a Party, where a given quality, reputation or other characteristic of the good is essentially attributable to its geographical origin;

(c)
an objection procedure that allows the legitimate interests of any natural or legal person to be taken into account;

(d)
procedures for rectification and termination of entries on the register referred to in subparagraph 1(a), that take into account the legitimate interests of third parties and the right holders of the registered geographical indications in question.8
2.
Parties may, but shall not be obliged to, provide in their domestic legislation more extensive protection than is required by this Agreement, provided that such protection does not contravene the protection provided under this Agreement.

Article 6.3 - Established geographical indications
1.
Having  completed  an  objection  procedure  and  having  examined  the  geographical indications  of  the  European  Union  listed  in  {Annex  GI  –  I,  Part  A},  Vietnam recognises that they are geographical indications within the meaning of paragraph 1 of Article 22 of the TRIPS Agreement that have been registered by the European Union under  the  system referred  to  in  Article  6.2.  Vietnam  undertakes  to  protect  those

8
Without prejudice to the legislation on the system of registration and protection of geographical indications, each Party shall provide for legal means for the invalidation of the registration of geographical indications.

geographical  indications  according  to  the  level  of  protection  laid  down  in  this

Agreement.

2.
Having  completed  an  objection  procedure  and  having  examined  the  geographical indications  of  Vietnam  listed  in  {Annex  GI  –  I,  Part  B},  the  European  Union recognises that they are geographical indications within the meaning of paragraph 1 of Article 22 of the TRIPS Agreement that have been registered by Vietnam under the system referred to in Article 6.2. The European Union undertakes to protect those geographical indications according to the level of protection laid down in this Agreement.

Article 6.4 - Amendment of List of geographical indications
1.
The Parties agree on the possibility of amending the List of geographical indications to be protected in {Annex GI – I} in accordance with the procedure set out in paragraph

3.a of Article 6.11 and in line with paragraph 1 {Amendment} of Article X.6 of the

Chapter on Institutional, General and Final provisions, for instance:

(a)
by removing geographical indications which have ceased to be protected in the country of origin; or

(b)
by  adding  geographical  indications,  after  having  completed  the  objection procedure and after having examined the geographical indications as referred to in Article 6.3(1) and 6.3(2), to the satisfaction of both Parties.

2.
A geographical indication for wines, spirits, agricultural products or foodstuffs shall not in principle be added to {Annex GI - I}, if it is a name that on the date of signing of this Agreement is listed in the relevant register of the Parties with a status of "Registered”.

Article 6.5 – Protection of geographical indications
1.         Each Party shall provide the legal means for interested parties to prevent:

(a)
the use of a geographical indication of the other Party listed in {Annex GI – I} for any product that falls within the product class specified in {Annex GI – I} for that geographical indication and that either:

i.         does not originate in the country of origin specified in {Annex GI – I}

for that geographical indication; or

ii.
does originate in the country of origin specified in {Annex GI – I}  for that geographical indication but was not produced or manufactured in accordance with the laws and regulations of the other Party that would apply if the product was for consumption in the other Party;

(b)
the use of any means in the designation or presentation of a good that indicates or suggests that the good in question originates in a geographical area other than the true place of origin in a manner which misleads the public as to the geographical origin or nature of the good; and,

(c)
any other use which constitutes an act of unfair competition within the meaning of Article 10bis of the Paris Convention (1967).

The protection referred to in subparagraph (a) shall be provided even where the true origin of the product is indicated or the geographical indication is used in translation or accompanied by expressions such as "kind", "type", "style", "imitation" or the like.

2.
Without prejudice to Article 23 of the Agreement on the TRIPS Agreement, the Parties shall mutually decide the practical conditions of use under which the homonymous geographical indications will be differentiated from each other, taking into account the need to ensure equitable treatment of the producers concerned and that consumers are not misled. A homonymous name which misleads the consumer into believing that products come from another territory shall not be registered even if the name is accurate as far as the actual territory, region or place of origin of the product in question is concerned.

3.
Where a Party, in the context of negotiations with a third party, proposes to protect a geographical indication of the third party which is homonymous with a geographical indication of the other Party protected under this Article, the latter shall be informed and be given an opportunity to comment before the third party’s geographical indication becomes protected.

4.
Nothing in this Article shall oblige a Party to protect a geographical indication of the other Party which is not or ceases to be protected in its country of origin. Each Party shall notify the other Party if a geographical indication ceases to be protected in the country of origin. Such notification shall take place in accordance with procedures laid down in Article 6.11(3).

5.
A Party shall not be required to protect as a geographical indication a name that is likely to mislead the consumer as to the true origin of the product in case it conflicts with the name of a plant variety or an animal breed.

Article 6.5a - Exceptions
1.
Notwithstanding Article 6.5, the protection of the geographical indications listed in Part A of {Annex GI – I} and identified by one asterisk {note: “Asiago”, “Fontina” and “Gorgonzola”} shall not prevent the use in the territory of Viet Nam of any of these indications by any persons, including their successors, who made actual commercial use in good faith of those indications with regard to products in the class of “cheeses” prior to 1 January 2017.

2.
Notwithstanding Article 6.5, the protection of the geographical indication listed in Part A of {Annex GI – I} and identified by two asterisks {note: “Feta”} shall not prevent the use in the territory of Viet Nam of this indication by any persons, including their successors, who made actual commercial use in good faith of the indication with regard to products in the class of “cheeses” made from sheep's milk or made from sheep and goat's milk, prior to 1 January 2017.

3.
Notwithstanding Article 6.5, a transitional period of 10 years from the entry into force of this Article during which the use of the geographical indication, or its translation, transliteration or transcription, listed in Part A of {Annex GI – I} and identified by three asterisks {note: “Champagne”} shall not be prevented, shall apply to any persons,

including their successors, who made actual commercial use in good faith of this indication with regard to products in the class of “wines”.

4.
A Party may provide that any request made under this Article 6 in connection with the use or registration of a trademark must be presented within five years after the adverse use of the protected indication has become generally known in that Party or after the date of registration of the trademark in that Party provided that the trademark has been published by that date, if such date is earlier than the date on which the adverse use became generally known in that Party, provided that the geographical indication is not used or registered in bad faith.

5.
The provisions of Article 6 shall in no way prejudice the right of any person to use, in the course of trade, that person's name or the name of that person's predecessor in business, except where such name is used in such a manner as to mislead the public.

Article 6.6 - Right of use of geographical indications
Once a geographical indication is protected under this agreement, the legitimate use of such protected geographical indication shall not be subject to any registration of users, or further charges.

Article 6.7 - Relationship with trademarks
1.
Where a trademark has been applied for or registered in good faith, or where rights to a trademark have been acquired through use in good faith, in a Party before the applicable date set out in paragraph 2, measures adopted to implement this Article 6 in that Party shall not prejudice eligibility for or the validity of the trademark, or the right to use the trademark, on the basis that the trademark is identical with, or similar to a geographical indication.

2.         For the purposes of paragraph 1, the applicable date is:

(a)
the date of entry into force of this Article/Agreement regarding geographical indications referred to in Article 6.3; or,

(b)
the  date  on  which  a  complete  application  by  a  Party  for  protection  of  a geographical  indication  as  referred  to  in  Article  6.4  is  received  by  the competent authority of the other Party.

3.
Such trademark may continue to be protected, used and renewed notwithstanding the protection of the geographical indication, provided that no grounds for the trademark's invalidity or revocation exist in the legislation on trademarks of the Parties.

Article 6.8 - Enforcement of protection
1.
Each Party shall provide for enforcement by appropriate administrative action, to the extent provided for by its domestic law, to prohibit a person from manufacturing, preparing, packaging, labelling, selling or importing or advertising a food commodity in a manner that is false, misleading or deceptive or is likely to create an erroneous impression regarding its origin.

2.
Each Party shall at least enforce the protection provided for in Articles 6.5. and 6.7 at the request of an interested party.

Article 6.9 - General rules
Products bearing protected geographical indication shall comply with the product specifications, including any amendments thereof, approved by the authorities of the Party in the territory of which the product originates.

Any matter arising from product specifications of registered products shall be dealt with in the Working   Group   on   Intellectual   Property   Rights,   including   Geographical   Indications established in Article 6.11.

Article 6.10 - Co-operation and transparency
1.
The  Parties  shall,  either  directly  or  through  the  {Joint  Committee}  established pursuant to Article 6.11, maintain contact on all matters relating to the implementation and the functioning of this Article. In particular, a Party may request from the other Party information relating to product specifications and their amendment and relevant contact points for control or management.

2.
Each Party may make publicly available the specifications or a summary thereof and relevant contact points for control or management corresponding to geographical indications of the other Party protected pursuant to this Article.

Article 6.11 – Working Group on Intellectual Property Rights, including Geographical
Indications
1.
Both  Parties  agree  to  set  up  a  Working  Group  on  Intellectual  Property  Rights, including Geographical Indications, consisting of representatives of the European Union and Vietnam with the purpose of monitoring the implementation of this Article and of intensifying their co-operation and dialogue on geographical indications.

2.
The   Working   Group   on   Intellectual   Property   Rights,   including   Geographical Indications adopts its decisions by consensus. It shall determine its own rules of procedure. It shall meet at the request of either of the Parties, alternatively in the European Union and in Vietnam, at a time and a place and in a manner (which may include by videoconference) mutually determined by the Parties, but no later than 90 days after the request.

3.
The   Working   Group   on   Intellectual   Property   Rights,   including   Geographical Indications shall also see to the proper functioning of this Chapter and may consider any matter related to its implementation and operation. In particular, it shall be responsible for:

(a)
preparing a recommendation for the Parties to amend {Annex GI I} as regards geographical indications in accordance with Article 6.4.

(b)
exchanging   information   on   legislative   and   policy   developments   on geographical indications and  any other matter of mutual interest in the area of geographical indications;

(c)
exchanging  information  on  geographical  indications  for  the  purpose  of considering their protection in accordance with this Article.

{ANNEX GI – I}
Part A
Geographical indications of the European Union as referred to in Article 6
	{GI N°}*
	Designation Name
	Product Class
	Product

	
	Country of origin: Austria

	1
	Steirisches Kürbiskernöl
	Oils and animal fats
	Pumpkin seed oil

	2
	Tiroler Speck
	Fresh,        frozen        and processed meats
	Bacon

	3
	Inländerrum
	Spirit
	Spirit

	4
	Jägertee/Jagertee/Jagatee
	Spirit
	Spirit

	
	Country of origin: Cyprus

	5
	Ζιβανία/Τζιβανία/Ζιβάνα/Zivania
	Spirit
	Spirit

	6
	Κουμανδαρία /Commandaria
	Wine
	Wine

	
	Country of origin: Czech Republic

	9
	České pivo
	Beer
	Beer

	10
	Českobudějovické pivo
	Beer
	Beer

	11
	Žatecký chmel
	Hops
	Hops

	
	Country of origin: Germany

	12
	Bayerisches Bier
	Beer
	Beer

	13
	Lübecker Marzipan
	Confectionery  and  baked products
	Marzipan

	14
	Nürnberger         Bratwürste         ; Nürnberger Rostbratwürste
	Fresh,        frozen        and processed meats
	Sausage

	15
	Münchener Bier
	Beer
	Beer

	16
	Schwarzwälder Schinken
	Fresh,        frozen        and processed meats
	Ham

	
	Country of origin: Germany, Austria, Belgium (German speaking Community)


	{GI N°}*
	Designation Name
	Product Class
	Product

	17
	Korn/Kornbrand
	Spirit
	Spirit

	
	Country of origin: Germany

	18
	Franken
	Wine
	Wine

	19
	Mittelrhein
	Wine
	Wine

	20
	Mosel
	Wine
	Wine

	21
	Rheingau
	Wine
	Wine

	22
	Rheinhessen
	Wine
	Wine

	
	Country of origin: Denmark

	23
	Danablu
	Cheese
	Cheese

	
	Country of origin: Spain

	24
	Antequera
	Oils and animal fats
	Olive oil

	25
	Azafrán de la Mancha
	Spices
	Saffron

	26
	Baena
	Oils and animal fats
	Olive oil

	27
	Cítricos   Valencianos   ;   Cítrics
Valencians9
	Fresh and processed fruits and nuts
	Oranges, mandarins and lemons

	28
	Jamón de Huelva
	Dry-cured meats
	Ham

	29
	Jamón de Teruel
	Dry-cured meats
	Ham

	30
	Jijona
	Confectionery  and  baked products
	Nougat

	31
	Priego de Córdoba
	Oils and animal fats
	Olive oil

	32
	Queso Manchego
	Cheese
	Cheese

	33
	Sierra de Segura
	Oils and animal fats
	Olive oil

	34
	Sierra Mágina
	Oils and animal fats
	Olive oil

	35
	Turrón de Alicante
	Confectionery  and  baked products
	Nougat


9
Varietal names containing or consisting of ‘Valencia’ may continue to be used on similar product, provided the consumer is not misled on the nature of such term or the precise origin of product.

	{GI N°}*
	Designation Name
	Product Class
	Product

	36
	Brandy de Jerez
	Spirit
	Spirit

	37
	Pacharán navarro
	Spirit
	Spirit

	38
	Alicante
	Wine
	Wine

	39
	Bierzo
	Wine
	Wine

	40
	Cataluña
	Wine
	Wine

	41
	Cava
	Wine
	Wine

	42
	Empordà
	Wine
	Wine

	43
	Jerez-Xérès-Sherry
	Wine
	Wine

	44
	Jumilla
	Wine
	Wine

	45
	La Mancha
	Wine
	Wine

	46
	Málaga
	Wine
	Wine

	47
	Manzanilla-Sanlúcar                  de

Barrameda
	Wine
	Wine

	48
	Navarra
	Wine
	Wine

	49
	Penedès
	Wine
	Wine

	50
	Priorat
	Wine
	Wine

	51
	Rías Baixas
	Wine
	Wine

	52
	Ribera del Duero
	Wine
	Wine

	53
	Rioja
	Wine
	Wine

	54
	Rueda
	Wine
	Wine

	55
	Somontano
	Wine
	Wine

	56
	Toro
	Wine
	Wine

	57
	Valdepeñas
	Wine
	Wine

	58
	Valencia
	Wine
	Wine

	
	Country of origin: Finland
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	{GI N°}*
	Designation Name
	Product Class
	Product

	59
	Suomalainen             Vodka/Finsk

Vodka/Vodka of Finland
	Spirit
	Spirit

	
	Country of origin: France

	60
	Brie10 de Meaux
	Cheese
	Cheese

	61
	Camembert11 de Normandie
	Cheese
	Cheese

	62
	Canard à foie gras du Sud-Ouest (Chalosse, Gascogne, Gers, Landes, Périgord, Quercy)
	Fresh,        frozen        and processed meats
	Processed meat product of duck

	63
	Comté
	Cheese
	Cheese

	64
	Emmental12 de Savoie
	Cheese
	Cheese

	65
	Jambon de Bayonne
	Dry-cured meats
	Ham

	66
	Pruneaux    d'Agen    ;    Pruneaux d'Agen mi-cuits
	Fresh and processed fruits and nuts
	Prunes

	67
	Reblochon ; Reblochon de Savoie
	Cheese
	Cheese

	68
	Roquefort
	Cheese
	Cheese

	69
	Armagnac
	Spirit
	Spirit

	70
	Calvados
	Spirit
	Spirit

	71
	Cognac ; Eau-de-vie de Cognac ; Eau-de-vie des Charentes
	Spirit
	Spirit

	72
	Alsace/Vin d'Alsace
	Wine
	Wine

	73
	Anjou
	Wine
	Wine

	74
	Beaujolais
	Wine
	Wine

	75
	Bordeaux
	Wine
	Wine

	76
	Bourgogne
	Wine
	Wine


10 The protection of the term "brie" is not sought.

11 The protection of the term "camembert" is not sought.

12 The protection of the term "emmental" is not sought.

	{GI N°}*
	Designation Name
	Product Class
	Product

	77
	Chablis
	Wine
	Wine

	78
	Champagne***
	Wine
	Wine

	79
	Châteauneuf-du-Pape
	Wine
	Wine

	80
	Coteaux      du      Languedoc      / Languedoc
	Wine
	Wine

	81
	Côtes de Provence
	Wine
	Wine

	82
	Côtes du Rhône
	Wine
	Wine

	83
	Côtes du Roussillon
	Wine
	Wine

	84
	Graves
	Wine
	Wine

	85
	Bergerac
	Wine
	Wine

	86
	Haut-Médoc
	Wine
	Wine

	87
	Margaux
	Wine
	Wine

	88
	Médoc
	Wine
	Wine

	89
	Pomerol
	Wine
	Wine

	90
	Pays d'Oc
	Wine
	Wine

	91
	Saint-Emilion
	Wine
	Wine

	92
	Sauternes
	Wine
	Wine

	93
	Touraine
	Wine
	Wine

	94
	Ventoux
	Wine
	Wine

	95
	Val de Loire
	Wine
	Wine

	
	Country of origin: Greece

	96
	Ελιά  Καλαμάτας 13  (transcription into
Latin      alphabet:      Elia Kalamatas)
	Table and processed olives
	Table olive

	97
	Κασέρι  (transcription  into  Latin
	Cheese
	Cheese


13
The varietal name 'Kalamata’ may continue to be used on similar product, provided that the consumer is not misled on the nature of such term or the precise origin of product.

	{GI N°}*
	Designation Name
	Product Class
	Product

	
	alphabet: Kasseri)
	
	

	98
	Φέτα**  (transcription  into  Latin alphabet:  Feta )
	Cheese
	Cheese

	99
	Καλαμάτα     (transcription     into
Latin alphabet:  Kalamata)
	Oils and animal fats
	Olive oil

	100
	Μαστίχα Χίου  (transcription into
Latin alphabet: Masticha Chiou)
	Natural gums and resins
	Natural gum and chewing gum

	101
	Σητεία
Λασιθίου        Κρήτης (transcription into Latin alphabet: Sitia Lasithiou Kritis)
	Oils and animal fats
	Olive oil

	
	Country of origin: Greece, Cyprus

	102
	Ούζο
(transcription   into   Latin alphabet: Ouzo)
	Spirit
	Spirit

	
	Country of origin: Greece

	103
	Νεμέα  (transcription  into  Latin
Alphabet: Nemea)
	Wine
	Wine

	104
	Ρετσίνα   Αττικής   (transcription into Latin alphabet: Retsina Attikis)
	Wine
	Wine

	105
	Πελοποννησιακός (transcription into   Latin   alphabet: Peloponnese)
	Wine
	Wine

	106
	Σάμος    (transcription  into  Latin
Alphabet: Samos)
	Wine
	Wine

	
	Country of origin: Croatia

	107
	Dingač
	Wine
	Wine

	
	Country of origin: Hungary

	108
	Pálinka
	Spirit
	Spirit

	109
	Törkölypálinka
	Spirit
	Spirit

	110
	Tokaj/Tokaji
	Wine
	Wine

	
	Country of origin: Ireland
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	{GI N°}*
	Designation Name
	Product Class
	Product

	111
	Irish Cream
	Spirit
	Spirit

	112
	Irish      Whiskey/Uisce      Beatha

Eireannach/Irish Whisky
	Spirit
	Spirit

	
	Country of origin: Italy

	113
	Aceto Balsamico di Modena
	Vinegar
	Vinegar

	114
	Asiago *
	Cheese
	Cheese

	115
	Bresaola della Valtellina
	Fresh,        frozen        and processed meats
	Dried salted beef

	116
	Fontina *
	Cheese
	Cheese

	117
	Gorgonzola *
	Cheese
	Cheese

	118
	Grana Padano
	Cheese
	Cheese

	119
	Kiwi Latina
	Fresh and processed fruits and nuts
	Kiwi

	120
	Mela   Alto   Adige   ;   Südtiroler

Apfel
	Fresh and processed fruits and nuts
	Apple

	121
	Mortadella Bologna
	Fresh,        frozen        and processed meats
	Mortadella

	122
	Mozzarella14 di Bufala Campana
	Cheese
	Cheese

	123
	Parmigiano Reggiano15
	Cheese
	Cheese

	124
	Pecorino16 Romano
	Cheese
	Cheese

	125
	Prosciutto di Parma
	Dry-cured meats
	Ham

	126
	Prosciutto di S. Daniele
	Dry-cured meats
	Ham

	127
	Prosciutto Toscano
	Dry-cured meats
	Ham


14      The protection of the term "mozzarella" is not sought.

15
The provisions of Article 6 shall in no way prejudice the right of any person to use, or to register in Viet Nam a trade mark containing or consisting of the term 'parmesan'. This does not apply in respect of any use that would mislead the public as to the geographical origin of the good.

16      The protection of the term "pecorino" is not sought.
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	{GI N°}*
	Designation Name
	Product Class
	Product

	128
	Provolone17 Valpadana
	Cheese
	Cheese

	129
	Taleggio
	Cheese
	Cheese

	130
	Grappa
	Spirit
	Spirit

	131
	Acqui / Brachetto d'Acqui
	Wine
	Wine

	132
	Asti
	Wine
	Wine

	133
	Barbaresco
	Wine
	Wine

	134
	Bardolino Superiore
	Wine
	Wine

	135
	Barolo
	Wine
	Wine

	136
	Brunello di Montalcino
	Wine
	Wine

	137
	Chianti
	Wine
	Wine

	138
	Conegliano Valdobbiadene - Prosecco
	Wine
	Wine

	139
	Prosecco
	Wine
	Wine

	140
	Dolcetto d'Alba
	Wine
	Wine

	141
	Franciacorta
	Wine
	Wine

	142
	Lambrusco di Sorbara
	Wine
	Wine

	143
	Lambrusco       Grasparossa       di

Castelvetro
	Wine
	Wine

	144
	Marsala
	Wine
	Wine

	145
	Montepulciano d’Abruzzo
	Wine
	Wine

	146
	Sicilia
	Wine
	Wine

	147
	Soave
	Wine
	Wine

	148
	Toscana/Toscano
	Wine
	Wine

	149
	Veneto
	Wine
	Wine


17      The protection of the term "provolone" is not sought.
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	{GI N°}*
	Designation Name
	Product Class
	Product

	150
	Vino Nobile di Montepulciano
	Wine
	Wine

	
	Country of origin: Lithuania

	151
	Originali lietuviška degtinė
	Spirit
	Spirit

	
	Country of origin: The Netherlands

	152
	Gouda18 Holland
	Cheese
	Cheese

	153
	Genièvre/Jenever/Genever
	Spirit
	Spirit

	
	Country of origin: Poland

	154
	Polish Cherry
	Spirit
	Spirit

	155
	Polska Wódka/Polish vodka
	Spirit
	Spirit

	156
	Wódka ziołowa z Niziny Północnopodlaskiej aromatyzowana ekstraktem z trawy żubrowej / Herbal vodka from the North Podlasie Lowland aromatised with an extract of bison grass
	Spirit
	Spirit

	
	Country of origin: Portugal

	157
	Pêra Rocha do Oeste
	Fruit
	Pear

	158
	Queijo S. Jorge
	Cheese
	Cheese

	159
	Alentejo
	Wine
	Wine

	160
	Dão
	Wine
	Wine

	161
	Douro
	Wine
	Wine

	162
	Madeira
	Wine
	Wine

	163
	Porto/Port/Oporto
	Wine
	Wine

	164
	Vinho Verde
	Wine
	Wine

	
	Country of origin: Romania


18      The protection of the term "gouda" is not sought.
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	{GI N°}*
	Designation Name
	Product Class
	Product

	165
	Cotnari
	Wine
	Wine

	166
	Dealu Mare
	Wine
	Wine

	167
	Murfatlar
	Wine
	Wine

	
	Country of origin: Sweden

	168
	Svensk Vodka/Swedish Vodka
	Spirit
	Spirit

	
	Country of origin: Slovakia

	169
	Vinohradnícka oblasť Tokaj
	Wine
	Wine

	
	Country of origin: United Kingdom

	170
	Scottish Farmed Salmon
	Fish
	Salmon

	171
	Scotch Whisky
	Spirit
	Spirit
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Part B
Geographical indications of Vietnam as referred to in Article 6
	{GI N°}*
	Designation Name
	Product Class
	Product description

	1
	Phú Quốc
	Fresh fish, molluscs, and crustaceans and products derived there from
	Extract of fish

	2
	Mộc Châu
	Spices
	Tea

	3
	Buôn Ma Thuột
	Spices
	Coffee beans

	4
	Đoan Hùng
	Fresh and processed fruits and nuts
	Pomelo

	5
	Bình Thuận
	Fresh and processed fruits and nuts
	Dragon fruit

	6
	Lạng Sơn
	Spices
	Star aniseed

	7
	Thanh Hà
	Fresh and processed fruits and nuts
	Lychee

	8
	Phan Thiết
	Fresh fish, molluscs, and crustaceans and products derived there from
	Extract of fish

	9
	Hải Hậu
	Cereals
	Rice

	10
	Vinh
	Fresh and processed fruits and nuts
	Orange

	11
	Tân Cương
	Spices
	Tea

	12
	Hồng Dân
	Cereals
	Rice

	13
	Lục Ngạn
	Fresh and processed fruits and nuts
	Lychee

	14
	Hòa Lộc
	Fresh and processed fruits and nuts
	Mango

	15
	Đại Hoàng
	Fresh and processed fruits and nuts
	Banana

	16
	Văn Yên
	Spices
	Cinnamon bark

	17
	Hậu Lộc
	Fresh fish, molluscs, and crustaceans and products derived there from
	Shrimp paste

	18
	Bắc Kạn
	Fresh and processed fruits and nuts
	Seedless persimmon

	19
	Phúc Trạch
	Fresh and processed fruits and nuts
	Pomelo

	20
	Bảy Núi
	Cereals
	Rice

	21
	Trùng Khánh
	Nuts
	Chestnut
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	{GI N°}*
	Designation Name
	Product Class
	Product description

	22
	Bà Đen
	Fresh and processed fruits and nuts
	Custard apple

	23
	Nga Sơn
	
	Dried sedge

	24
	Trà My
	Spices
	Cinnamon bark

	25
	Ninh Thuận
	Fresh and processed fruits and nuts
	Grape

	26
	Tân Triều
	Fresh and processed fruits and nuts
	Pomelo

	27
	Bảo Lâm
	Fresh and processed fruits and nuts
	Seedless persimmon

	28
	Bắc Kạn
	Fresh and processed fruits and nuts
	Mandarin

	29
	Yên Châu
	Fresh and processed fruits and nuts
	Mango

	30
	Mèo Vạc
	Honey
	Peppermint honey

	31
	Bình Minh
	Fresh and processed fruits and nuts
	Pomelo

	32
	Hạ Long
	Fresh fish, molluscs, and crustaceans and products derived there from
	Grilled chopped cuttlefish

	33
	Bạc Liêu
	Spices
	Marine salt

	34
	Luận Văn
	Fresh and processed fruits and nuts
	Pomelo

	35
	Yên Tử
	Flowers and ornamental plants
	Yellow Apricot Blossom

	36
	Quảng Ninh
	Fresh fish, molluscs, and crustaceans and products derived there from
	Clam

	37
	Điện Biên
	Cereals
	Rice

	38
	Vĩnh Kim
	Fresh and processed fruits and nuts
	Star apple

	39
	Cao Phong
	Fresh and processed fruits and nuts
	Orange
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{ANNEX GI – II}
Product classes
1.   “fresh, frozen and processed meats” means products falling under Chapter 2 and heading

16.01 or 16.02 of the Harmonized System.

2.   “dry-cured meats” means dry cured meat products falling under Chapter 2 and heading 16.01 or 16.02 of the Harmonized System.

3.    “hops” means products falling under heading 12.10 of the Harmonized System;

4.   “fresh, frozen and processed fish products” means products falling under Chapter 3 and heading 16.03, 16.04 or 16.05 of the Harmonized System;

5.   “butter” means products falling under heading 04.05 of the Harmonized System;

6.   “cheeses” means products falling under heading 04.06 of the Harmonized System;

7.   “fresh and processed vegetable products” means products containing vegetables falling under

Chapter 7 and Chapter 20 of the Harmonized System;

8.   “fresh and processed fruits and nuts” means products containing fruits falling under Chapter 8 and 20 of the Harmonized System;

9.   “spices” means products falling under Chapter 9 of the Harmonized System;

10. “cereals” means products falling under Chapter 10 of the Harmonized System;

11. “products of the milling industry” means products falling under Chapter 11 of the Harmonized

System;

12. “oilseeds” means products falling under Chapter 12 of the Harmonized System;

13. “beverages  from  plant  extracts”  means  products  falling  under  heading  13.02  of  the

Harmonized System;

14. “oils and animal fats” means products falling under Chapter 15 of the Harmonized System;

15. “confectionery and  baked products” means products falling  under heading 17.04, 18.06,

19.04, or 19.05 of the Harmonized System;

16. “pasta” means products falling under heading 19.02 of the Harmonized System;

17. “table and processed olives” means products falling under heading 20.01 or 20.05 of the

Harmonized System;

18. “mustard paste”  means  products falling  under sub-heading    2103.30 of  the  Harmonized

System;

19. “beer” means products falling under heading 22.03 of the Harmonized System;

20. “vinegar” means products falling under heading 22.09 of the Harmonized System;

21. “essential oils” means products falling under heading 33.01 of the Harmonized System.

22. "spirits" mean products falling under heading 22.08 of the Harmonized System.

23. "wines" mean products falling under heading 22.04 of the Harmonized System.

24. "fresh fish, molluscs, and crustaceans and products derived there from" mean products falling under Chapter 03 of the Harmonized System.

25. "gums and natural resins" mean products falling under heading 13.01 of the Harmonized
System.

26. "honey" means products falling under heading 04.09 of the Harmonized System.

27. "flowers and ornamental plants" mean products falling under Chapter 6 of the Harmonized
System.

Article 7
Industrial Designs
Article 7.1 - International Agreements
The  Parties  shall  accede 19  to  the  Geneva  Act  to  the  Hague  Agreement  Concerning  the

International Registration of Industrial Designs (1999).

Article 7.2 - Protection of Registered Industrial Designs
1. The Parties shall provide for the protection of independently created industrial designs20 that are new or original21. This protection shall be provided by registration and shall confer an exclusive right upon their holders in accordance with the provisions of this article.22
2. A design applied to or incorporated in a product which constitutes a component part of a complex product shall only be considered to be new and original:

19 Within the period of 2 years from the entry into force this Agreement

20 The Parties agree that when the domestic law of a Party so provides, a design means the appearance of the whole product or a separable and/or inseparable part of product.

21 The Parties agree that when the domestic law of a Party so provides, individual character of designs can also be required. This refers to designs that significantly differ from known designs or combinations of known designs’ features. The Union considers designs to have individual character if the overall impression it produces on the informed users differs from the overall impression produced on such a user by any design which has been made available to the public.

22 It is understood that designs are not excluded from protection simply on the basis that they constitute a part of an article or product, provided that they are visible, fulfil the criteria of this paragraph, and:

(a) fulfil any other criteria for design protection; and

(b) are not otherwise excluded from design protection, under the Parties’ respective domestic law.

(a) if the component part, once it has been incorporated into the complex product, remains visible during normal use of the latter, and

(b) to the extent that those visible features of the component part fulfil in themselves the requirements as to novelty and originality.

3. "Normal use" within the meaning of paragraph 2(a) shall mean use by the end user, excluding maintenance, servicing or repair work.

4. The owner of a registered design shall have the right to prevent third parties not having the owner’s consent at least from making, offering for sale, selling, importing, or stocking for sale a product bearing or embodying the protected design when such acts are undertaken for commercial purposes.

5. The duration of protection available shall amount to at least 15 years.

Article 7.4 – Exceptions and exclusions
The Parties may provide limited exceptions to the protection of designs, provided that such exceptions do not unreasonably conflict with the normal exploitation of protected designs, and do not unreasonably prejudice the legitimate interests of the owner of the protected design, taking account of the legitimate interests of third parties.

2. Industrial design protection shall not extend to designs dictated essentially by technical or functional considerations.

Article 7.5 - Relationship to Copyright
A design shall also be eligible for protection under the law of copyright of that Party as from the date on which the design was created or alternatively fixed in any form. Protection eligibility, the extent to which, and the conditions under which, such a copyright protection is conferred, including the level of originality required, shall be determined by that Party.

Article 8
Patents
Article 8.1 - International Agreements
The Parties reaffirm their obligations under the Patent Co-operation Treaty and shall simplify and develop its patent registration procedures using the Patent Law Treaty, inter alia, as a reference point.

Article 8.2 – Patents and Public Health
1.         The  Parties  recognise  the  importance  of  the  Doha  Declaration  on  the  TRIPS Agreement and Public Health adopted on 14 November 2001 by the Ministerial Conference of the World Trade Organisation. In interpreting and implementing the rights and obligations under this Chapter, the Parties are entitled to rely upon the Doha Declaration.

2.         The Parties shall respect the Decision of the WTO General Council of 30 August 2003 on Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health.

Article 8.3 - Administrative Authorisation
1. Parties recognise that pharmaceutical products protected by a patent on their respective territory are generally subject to an administrative authorisation procedure before being put on their market, hereinafter referred to as the "marketing authorisation procedure".

Parties shall provide for an adequate and effective mechanism to compensate the patent owner for the reduction in the effective patent life resulting from unreasonable delays in the granting of first marketing authorisation in the respective territories23. Such compensation may be in the form of an extension of the duration of the rights conferred by patent protection, equal to the time by which the period mentioned in footnote 15 is exceeded. The maximum duration of

this extension shall not exceed 2 years.

2. Alternatively to paragraph 1 of this Article, a Party may make available an extension, not exceeding five years24 of the duration of the rights conferred by the patent protection to compensate the patent owner for the reduction in the effective patent life as a result of the marketing authorisation procedure. The duration of the extension shall take effect at the end of the lawful term of the patent for a period equal to the period which elapsed between the

date on which the application for a patent was filed and the date of the first marketing authorization to place the product on the market in the party, reduced by a period of five years.

Article 9
Protection of undisclosed information and data
1. In order to implement Article 39 of the TRIPS Agreement, and in the course of ensuring effective protection against unfair competition as provided in Article 10 bis of the Paris Convention (1967), each Party shall protect confidential information and data submitted to government or governmental agencies in accordance with paragraphs [A] and [B] below.
[A]. If a Party requires, as a condition for approving the marketing of pharmaceutical or  agrochemical  products,  the  submission  of  undisclosed  test  or  other  data,  the
23 For the purposes of this section, an unreasonable delay at least shall include a delay in the first response to the applicant  for  marketing  authorisation  on  application  status  of  more  than  24  months  from  filing  date  of application. Any delays that occur in the granting of a marketing authorisation due to periods attributable to the applicant or any period that is out of control of the marketing authorisation authority need not be included in the determination of such delay.

24 This period can be extended for further six months in the case of medicinal products for which paediatric studies have been carried out, and the results of those studies are reflected in the product information.

origination of which involves a considerable effort, the Party shall protect such data against unfair commercial use. In addition, each Party shall protect such data against disclosure, except where necessary to protect the public.

[B]. Each Party shall provide that for data of a type referenced in paragraph [A] that are submitted to the Party after the date of entry into force of this Agreement, no other applicant for product approval may, without permission of the person that submitted them, rely on that data in support of an application for product approval during a reasonable period shall normally mean not less than five years  from the date on which the Party granted approval to the person that produced the data for approval to market its product.

Article 11
Plant Varieties
The   Parties   shall protect plant   varieties   rights,   in   accordance   with   the   International Convention for the Protection of New Varieties of Plants (UPOV) as lastly revised in Geneva on March 19, 1991, (the so-called "1991 UPOV ACT") including the exceptions to the breeder's right as referred to in Article 15 of the said Convention, and co-operate to promote and enforce these rights.

Section C
Enforcement of Intellectual Property Rights
Sub-section C.1
General Enforcement Provisions
Article 12
General Obligations
1.         The Parties reaffirm their commitments under the TRIPS Agreement and in particular of its Part III, and shall provide for the following complementary measures, procedures and remedies  necessary  to  ensure  the  enforcement  of  intellectual  property  rights. 25  Those measures, procedures and remedies shall be fair and equitable, and shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or unwarranted delays.

2.         Those measures and remedies shall also be effective and proportionate and shall be applied in such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse.

25
For the purposes of sub-section C.1 the notion of "intellectual property rights" should include at least the following rights: copyright; rights related to copyright; rights of the creator of the topographies of a semi conductor product; trade mark rights; design rights; patent rights; geographical indications; utility model rights; plant variety rights; trade names in so far as these are protected as intellectual property rights in the national law concerned.

Article 13
Entitled Applicants
The Parties shall recognise as persons entitled to seek application of the measures, procedures and remedies referred to in this section and in Part III of the TRIPS Agreement:

(a)     the holders of intellectual property rights in accordance with the provisions of the applicable law,

(b)    all other persons authorised to use those rights, in particular licensees, in so far as permitted by and in accordance with the provisions of the applicable law,

(c)    intellectual   property   collective   rights   management   bodies   which   are   regularly recognised as having a right to represent holders of intellectual property rights, in so far as permitted by and in accordance with the provisions of the applicable law,

(d)    professional defence bodies which are regularly recognised as having a right to represent holders of intellectual property rights, in so far as permitted by and in accordance with the provisions of the applicable law.

Sub-Section 3.2
Civil Enforcement
Article 14
Provisional Measures
1.         The Parties shall ensure that, the competent judicial authorities may, on request by a party who has presented reasonably available evidence to support his claims that his intellectual property right has been infringed or is about to be infringed, order prompt and effective provisional measures:

a)        to prevent an infringement of any intellectual property right from occurring, and in particular to prevent the entry into and the movement within the channels of commerce in their jurisdiction of goods, including imported goods immediately after customs clearance:

(i) An interlocutory injunction may also be issued against a party whose services are being used by a third party to infringe an intellectual property right and over whom the relevant judicial authority exercises jurisdiction.

(ii) In the case of an alleged infringement committed on a commercial scale, the Parties shall  ensure that,  if the applicant  demonstrates  circumstances  likely  to  endanger  the recovery of damages, the judicial authorities may order the precautionary seizure or blocking of the movable and immovable property of the alleged infringer, including the blocking of his/her bank accounts and other assets.

(b)       to preserve relevant evidence in respect of the alleged infringement, subject to the protection of confidential information. These measures may include the detailed description, with or without the taking of samples, or the physical seizure of the alleged infringing goods, and, in appropriate cases, the materials and implements used in the production and/or distribution of these goods and the documents relating thereto.

2. Where appropriate, in particular where any delay is likely to cause irreparable harm to the right holder or where there is a demonstrable risk of evidence being destroyed, the judicial authorities shall have the authority to adopt those provisional measures without the other party being heard.

3.   The provisions of this Article are without prejudice to Article 50 of the TRIPS Agreement.

Article 15
Evidence
Parties shall ensure that, on application by a party which has presented reasonably available evidence sufficient to support its claims, and has, in substantiating those claims, specified evidence which lies in the control of the opposing party, the competent judicial authorities may order that such evidence be presented by the opposing party, subject to the protection of confidential information. For the purposes of this paragraph, Parties may provide that a reasonable sample of a substantial number of copies of a work or any other protected object be considered by the competent judicial authorities to constitute reasonable evidence.

In the case of an infringement committed on a commercial scale Parties shall take such measures as are necessary to enable the competent judicial authorities to order, where appropriate, on application by a party, the communication of banking, financial or commercial documents under the control of the opposing party, subject to the protection of confidential information.

Article 16
Right of Information
1. Without prejudice to its domestic law governing the protection of confidentiality of information or processing of personal data, each Party shall provide that, in civil proceedings concerning an infringement of an intellectual property right and in response to a justified and proportionate request of the applicant, the competent judicial authorities may order the infringer or, in the alternative, the alleged infringer, and/or any other person indicated below, to provide  information as laid down in its applicable laws and regulations that the infringer or alleged infringer, or any other party possesses or controls.

‘Any other person’ in this paragraph may include a person who:

(i)        was found in possession of the infringing goods on a commercial scale; (ii)       was found to be using the infringing services on a commercial scale;

(iii)      was found to be providing on a commercial scale services used in infringing activities;

or

(iv)      was indicated by the person referred to in this subparagraph as being involved in the production, manufacture or distribution of the goods or the provision of the services.

2. The relevant information referred to in paragraph 1 may include information regarding any person involved on a commercial scale in the infringement or alleged infringement and regarding the means of production and distribution networks of the goods or services which infringe an intellectual property right.

Article 17
Other Remedies
1.         The Parties shall ensure that the competent judicial authorities shall have the authority to order, at the request of the applicant and without prejudice to any damages due to the right holder by reason of the infringement, and without compensation of any sort, in such a manner as to minimize the risks of further infringements:

(a) the recall from the channels of commerce;26
(b) the disposal outside  the channels of commerce or; (c) the destruction

of goods that they have found to be infringing an intellectual property right.   The competent judicial authorities may also order destruction of materials and implements, whose predominant use of which has been in the creation or manufacture of those goods, or their disposal outside the channels of commerce in such a manner as to minimise the risks of further infringement.

2.         The Parties' judicial authorities shall have the authority to order that the remedies under this Article, at least for the destruction, including the removal from the channels of commerce for destruction, be carried out at the expense of the infringer, unless particular reasons are invoked for not doing so.

Article 18
Injunctions
The Parties shall ensure that, where a judicial decision is taken finding an infringement of an intellectual property right, the judicial authorities may issue against the infringer and where appropriate, against a party whose services are being used by the infringer and over whom the relevant judicial authority exercises jurisdiction, an injunction aimed at prohibiting the continuation of the infringement.

Article 19
Alternative Measures
26 Parties will ensure that this provision applies to infringing goods found in the channels of commerce and that infringers should be ordered to at least recall the goods back from its customers (for example wholesalers, distributors, retailers).

The Parties may provide that, in appropriate cases and at the request of the person liable to be subject to the measures provided for in Article 17 (Corrective measures) and/or Article 18 (Injunctions), the competent judicial authorities may order pecuniary compensation to be paid to the injured party instead of applying the measures provided for in these two Articles if that person acted unintentionally and without negligence, if execution of the measures in question would cause him disproportionate harm and if pecuniary compensation to the injured party appears reasonably satisfactory.

Article 20
Damages
1.         The Parties shall ensure that the judicial authorities have the authority to order the infringer who knowingly, or with reasonable grounds to know, engaged in an infringing activity, to pay the right-holder damages to compensate for the actual injury the right holder has suffered as a result of the infringement.

In determining the amount of damages for infringement of intellectual property rights, a

Party’s judicial authorities shall have the authority:

(a) to take into account all appropriate aspects, such as the negative economic consequences, including lost profits, which the injured party has suffered, any unfair profits made by the infringer27 and, in appropriate cases, elements other than economic factors28
(b) in appropriate cases, to set the damages as a lump sum on the basis of elements such as at least the amount of royalties or fees which would have been due if the infringer had requested authorisation to use the intellectual property right in question.

2.         Where the infringer did not knowingly, or with reasonable grounds to know, engage in infringing activity, the Parties may lay down that the judicial authorities may order in favour of the injured party the recovery of profits or the payment of damages which may be pre-established.

Article 21
Legal Costs
Each Party shall provide that its judicial authorities, as a general rule and, where appropriate, have the authority to order that the prevailing party be awarded payment by the losing party of court costs or fees and appropriate attorney’s fees, or any other expenses as provided for under that Party’s domestic law.

Article 22
Publication of Judicial Decisions
Judicial authorities shall have the authority to order, pursuant to its domestic law and policies, the publishing or making available to the public, at the expense of the infringer,
27 The calculation of unfair profits made by the infringer shall not be duplicated in calculating lost profits.

28   Non-economic   factors   shall   include   moral   prejudice   caused   by   infringement   of   moral   rights   of inventors/authors.

appropriate information as decided by the judicial authorities concerning the final judicial decision.

Article 23
Presumption of Authorship or Ownership
The Parties shall recognise that, for the purposes of applying the measures, procedures and remedies provided for in this Agreement for the author of a literary or artistic work, and for the other right holders with regard to their protected subject matter, in the absence of proof to the contrary, to be regarded as such, and consequently to be entitled to institute infringement proceedings, it shall be sufficient for their name to appear on the work or protected subject matter in the usual manner.

Sub-Section C.3
Border Enforcement
Article 24
Consistency with GATT and TRIPS Agreement
In implementing border measures for the enforcement of intellectual property rights by customs covered by this article, the Parties shall ensure consistency with their obligations under  the  GATT  and  TRIPS  agreements  and,  in  particular,  with  Article  V  of  GATT agreement, Article 41 and Section 4 of the Part III of TRIPS agreement.

Article 25
Definitions
For the purposes of Sub-section 3.2:

1.       Goods infringing an intellectual property right” means goods, the importation or exportation of which, according to the law of the country where the goods are found, infringe an intellectual property right, consisting of counterfeit goods referred to in paragraph 2(a) and pirated copyright goods referred to in paragraph 2(b).

2. (a)   "counterfeit goods" means:

(i)        "counterfeit trademark goods" shall mean any goods, including packaging, bearing without authorization a trademark which is identical to the trademark validly registered in respect of such goods, or which cannot be distinguished in its essential aspects from such a trademark, and the importation or exportation of which thereby infringes the rights of the owner of the trademark in question under the law of the country where the goods are found

(ii) "counterfeit geographical indication goods", namely goods, including packaging, unlawfully bearing a geographical indication identical to the geographical indication validly registered in respect of the same type of goods, or which cannot be distinguished in its essential aspects from such a geographical indication, and the

importation or exportation of which thereby infringes the rights of the geographical indication in question under the law of the country where the goods are found

(b)      "pirated copyright goods" shall mean any goods which are copies made without the consent of the right holder or person duly authorized by the right holder in the country of production and which are made directly or indirectly from an article where the making of that copy as well as importation or exportation would have constituted an infringement of a copyright or a related right under the law of the country of importation or country of exportation respectively.

3.
"Import goods" shall mean goods brought into the territory of a Party from a place outside that territory, while those goods remain under customs control.

4.         "Export goods" shall mean goods which are to be taken from the territory of a Party to a place outside that territory, while those goods remain under customs control.

Article 26
Scope of Border Measures
1.   Each Party shall adopt procedures with respect to import and export goods, under which right holders can record IPRs within the customs authorities, and such authorities shall carry out appropriate controls in order to identify goods suspected of infringing those recorded IPRs.

2.   The customs authorities shall, in accordance with domestic procedures, suspend the release of the goods suspected of infringing IPRs recorded within the customs authorities.

Article 27
Active Involvement of Customs Authorities
The customs authorities shall be active in targeting and identifying shipments containing import and export goods suspected of infringing an intellectual property right on the basis of risk analysis techniques. They shall provide for cooperation with right holders, including allowing the provision of information for risk analysis.

Article 28
Specific Cooperation in the Area of Border Measures
1.         Without prejudice to Article 2 section 2 (a) of the Chapter on Customs and Trade Facilitation, the Parties shall, where appropriate, arrange for exchange of information and cooperation between their customs authorities to enable effective border controls for intellectual property right enforcement, particularly in order to effectively implement article

69 of the TRIPS Agreement.

2. The Parties shall, where appropriate, arrange for exchange of information and best practices between their customs authorities with regard to customs enforcement of intellectual property rights.

3. Without prejudice to the general competence of the Trade Committee, the [Special Committee on Customs] referred to in Article [to complete] of this Agreement shall be responsible to ensure the proper functioning and implementation of this Article. The Special Committee will set the priorities and provide for the adequate procedures for cooperation between the competent authorities.

Sub-Section C.4
Other Enforcement Provisions
Article 29
Codes of Conduct
1.         Parties shall encourage:

a)
the development by trade or professional associations or organisations of codes of conduct aimed at contributing towards the enforcement of intellectual property rights.

b)        the submission to the competent authorities of the Parties of draft codes of conduct and of any evaluations of the application of these codes of conduct.

Article 30
Co-operation
*1.       The Parties agree to co-operate with a view to supporting implementation of the commitments and obligations undertaken under this chapter.

*2.    Subject to the provisions of Article [X, horizontal art. on assistance/co-operation issues] of  this  Agreement,  areas  of  co-operation  include,  but  are  not  limited  to,  the  following activities:

a)      exchange of information on the legal framework concerning intellectual property rights and relevant rules of protection and enforcement; exchange of experiences in the European Union and Vietnam on legislative progress;

b)     exchange of experiences and information in the European Union and Vietnam on enforcement of intellectual property rights;

c)      exchange of experiences in the European Union and Vietnam on central and sub-central enforcement by customs, police, administrative and judiciary bodies; co-ordination to prevent exports of counterfeit goods, including with other countries;

d)      capacity-building; exchange and training of personnel;

e)       promotion and dissemination of information on intellectual property rights in, inter alia, business circles, socio-professional, social organisations; public awareness of consumers and right holders;

f)      enhancement  of  inter-governmental  co-operation,  for  example  between  intellectual property offices;

g)      actively  promoting  awareness  and  education  of  the  general  public  for  intellectual property rights policies: formulate effective strategies to identify key audiences and create communication programmes to increase consumer and media awareness on the impact of

intellectual property violations, including the risk to health and safety and the connection to organised crime.

3.         Without prejudice and as a complement to paragraphs 1 and 2, the Parties agree to hold effective dialogues as necessary on intellectual property issues ("Working Group on IPR (including GIs)"), to address topics relevant to the protection and enforcement of intellectual property rights covered by this chapter, and also any other relevant issue.
Article XX
Liability of Intermediary Service Providers
(1)                Subject  to  the  other  paragraphs  of  this  Article,  each  Party  shall  provide limitations or exemptions in its domestic legislation regarding the liability of intermediary service providers for infringements of copyright or related rights that take place on or through tele-communication networks29 in relation to the provision or use of their services.

(2)
The limitations or exemptions referred to in the previous paragraph shall cover at least the following activities:

(a)                the transmission in a tele-communication network of information provided by a user of the service, or the provision of access to a tele-communication network ("mere conduit") ;

(b)                 the transmission in a tele-communication network of information provided by a user of the service concerning the automatic, intermediate and temporary storage of that information,  performed  for  the  sole  purpose  of  making  more  efficient  the  information's onward transmission to other users of the service upon their request ("caching"), on condition that:

(i) the provider does not modify the information other than for technical reasons; (ii) the provider complies with conditions on access to the information;

(iii) the provider complies with rules regarding the updating of the information, specified in a manner widely recognised and used by industry;

(iv) the provider does not interfere with the lawful use of technology, widely recognised and used by industry, to obtain data on the use of the information;

(v) the provider removes or disables access to the information it has stored upon obtaining knowledge30 of the fact that the information at the initial source of the transmission has been removed from the network, or access to it has been disabled

29 This also includes the Internet.

30 Nothing in this Chapter precludes either of the Party to define in its national law conditions for determining how the knowledge about illegal information being hosted is obtained.

(c)              the storage of information provided by a user of the service at the request of a user of the service ("hosting") on condition that:

(i) the provider does not have the knowledge of illegal information and

(ii) upon obtaining such knowledge31 the provider acts expeditiously to remove or to disable access to information.

(3 bis) Each Party may also prescribe in its domestic law circumstances under which intermediary service providers do not qualify for the limitations or exceptions in paragraph 2.

(4)   Eligibility conditions for service providers to qualify for the limitations or exceptions in paragraph 2 may not include the service provider monitoring its service, or seeking facts indicating infringing activity.

(5)     Each Party may establish procedures for effective notifications of claimed infringement, and effective counter-notifications.

(6)   This Article shall not affect the possibility of a court or administrative authority, in accordance with Parties' legal systems, of requiring the intermediary service provider to terminate or prevent an infringement.

31 Nothing in this Chapter precludes either of the Party to define in its national law conditions for determining how the knowledge about illegal information being hosted is obtained.

CHAPTER […]: DISPUTE SETTLEMENT
Section 1
Objective and Scope
ARTICLE 1

Objective
The objective of this Chapter is to establish an effective and efficient mechanism for avoiding and settling any dispute between the Parties concerning the interpretation and application of this Agreement with a view to arriving at, where possible, a mutually agreed solution.

ARTICLE 2

Scope of Application
This Chapter shall apply with respect to the avoidance or settlement of any dispute between the Parties regarding the interpretation or application of the provisions of this Agreement, except as otherwise provided in this Agreement.

Section 2
Consultations and mediation
ARTICLE 3

Consultations
1.
The  Parties  shall  endeavour  to  resolve  any  dispute  referred  to  in  Article  2  by entering into consultations in good faith with the aim of reaching a mutually agreed solution.

2.
A Party shall seek consultations by means of a written request to the other Party, copied to the Trade Committee, identifying the measure at issue and the provisions referred to in Article 2 that it considers applicable.

3.
Consultations shall be held within 30 days of the date of receipt of the request and take place, unless the Parties agree otherwise, in the territory of the Party to which the request is made. The consultations shall be deemed concluded within 45 days of the date of receipt of the request, unless both Parties agree to continue consultations. Consultations, in particular all information disclosed and positions taken by the Parties during these proceedings, shall be confidential, and without prejudice to the rights of either Party in any further proceedings.

4.
Consultations on matters of urgency, including those regarding perishable goods or seasonal goods or services shall be held within 15 days of the date of receipt of the request by the requested Party, and shall be deemed concluded within those 20 days unless both Parties agree to continue consultations.

5.
If  the  Party to  which  the  request  is  made  does  not  respond  to  the  request  for consultations within 15 days of the date of its receipt, or if consultations are not held within the timeframes laid down in paragraph 3 or in paragraph 4 respectively, or if the Parties agree not to have consultations, or if consultations have been concluded and  no  mutually  agreed  solution  has  been  reached,  the  Party  that  sought consultations may have recourse to Article 5.

6.
During consultations each Party shall deliver sufficient factual information, so as to allow a full examination of the manner in which the measure at issue could affect the operation and application of this Agreement.

ARTICLE 4

Mediation Mechanism
The Parties to the dispute may at any time agree to enter into a mediation procedure with respect to any measure adversely affecting trade or investment between the Parties pursuant to Annex III (Mediation Mechanism).

Section 3
Dispute Settlement Procedures
Sub-section 1: Arbitration Procedure
ARTICLE 5

Initiation of the Arbitration Procedure
1.
Where the Parties have failed to resolve the dispute by recourse to consultations as provided for in Article 3, the Party that sought consultations may request the establishment of an arbitration panel in accordance with this Article.

2.
The request for the establishment of an arbitration panel shall be made in writing to the other Party and the Trade Committee. The complaining Party shall identify in its request the measure at issue, and it shall explain how such measure is inconsistent with the provisions referred to in Article 2 in a manner sufficient to present the legal basis for the complaint clearly.

Article 6
Terms of Reference of Arbitration Panel
Unless the Parties otherwise agree within ten (10) days after the date of the selection of the arbitrators, the terms of reference of the arbitration panel shall be:

“To examine, in the light of (the relevant provisions of this Agreement to be cited by the Parties), the matter referred to in the request for the establishment of an arbitration panel pursuant to Article 5, to rule on the conformity of the measure in question with the provisions referred to in Article 2 of Chapter X (Dispute Settlement) and to make findings of fact, the applicability of relevant provisions and the basic rationale for any findings and recommendations, in accordance with Articles 10 and 11 of Chapter X (Dispute Settlement)”.

ARTICLE 7
Establishment of the arbitration panel
1.           An arbitration panel shall be composed of three (3) arbitrators.

2.
Within 10 days of the date of receipt by the Party complained against of the request for the establishment of an arbitration panel, the Parties shall consult in order to reach an agreement on the composition of the arbitration panel.

3.
In the event that the Parties do not agree on the composition of the arbitration panel within the time frame laid down in paragraph 2, each Party may appoint an arbitrator from the sub-list of that Party established under Article 23 within 10 days from the expiry of the timeframe established in paragraph 2. If any of the Parties fails to appoint the arbitrator, upon request of the other Party, the arbitrator shall be selected by lot by the chair of the Trade Committee, or the chair's delegate, from the sub-list of that Party contained in the list established under Article 23.

4.
Unless the Parties reach an agreement concerning the chairperson of the arbitration panel within the timeframe established in paragraph 2, upon request of any of the Parties, the chair of the Trade Committee or the chair's delegate, shall select by lot the chairperson of the arbitration panel from the sub-list of chairpersons contained in the list established under Article 23.

5.
The chair of the Trade Committee, or the chair's delegate, shall select the arbitrators within five days of the request referred to in paragraph 3 or paragraph 4 by either Party.

6.           The date of establishment of arbitration panel shall be the date on which the three selected arbitrators accepted their appointment according to the Rules of Procedure.

7.
Should any of the lists provided for in Article 23 not be established or not contain sufficient names at the time a request is made pursuant to paragraph 3 or paragraph

4, the arbitrators shall be drawn by lot from the individuals who have been formally proposed by both of the Parties or by one of the Parties in case only one Party has made its proposal.

Article 8
Dispute Settlement Proceedings of the Arbitration Panel
1.
The rules and procedures set out in this Article and in Annex I as well as the Code of Conduct for arbitrators and mediators set out in Annex II shall govern the dispute settlement procedures of an arbitration panel under this Chapter.

2.
Unless the Parties agree otherwise, they shall meet the arbitration panel within 10 days after its establishment in order to determine such matters that the Parties or the arbitration panel deem appropriate, including the timetable of the proceedings and the remuneration and expenses of the arbitrators in accordance with Annex I. Arbitrators and representatives of the Parties to the dispute may take part in this meeting via telephone or video conference.

3.
The venue for the hearing shall be decided by mutual consent of the Parties. If the Parties fail to agree on the venue for the proceedings the hearing shall be held in Brussels if the complaining Party is Viet Nam and in Ha Noi if the complaining Party is the European Union.

4.
Any hearing of the arbitration panel shall be open to the public unless provided otherwise in Annex I.

5.
In accordance with Annex I, the Parties shall be given the opportunity to attend any of the presentations, statements, arguments or rebuttals in the proceedings. Any information or written submissions submitted by a Party to the arbitration panel, including any comments on the descriptive part of the interim report, responses to questions by the arbitration panel and comments by a Party on those responses, shall be made available to the other Party.

6.
Unless the Parties agree otherwise within three days of the date of the establishment of the arbitration panel, the arbitration panel may receive unsolicited written submissions from natural or legal persons established in the territory of a Party in accordance with Annex I (amicus curiae submissions).

7.        For its internal deliberations, the arbitration panel shall meet in closed session where only arbitrators take part. The arbitration panel may also permit its assistants to be present  at  its  deliberations.  The  deliberations  of  the  arbitral  tribunal  and  the documents submitted to it shall be kept confidential.

ARTICLE 9
Preliminary ruling on urgency
If a Party so requests the arbitration panel shall give a preliminary ruling within 10 days of its establishment on whether it deems the case to be urgent.

ARTICLE 10
Panel report
1.
The arbitration panel shall issue an interim report to the Parties setting out the findings of fact, the applicability of relevant provisions and the basic rationale for any findings and recommendations, no later than 90 days from the date of establishment of the arbitration panel. Where it considers that this deadline cannot be met, the chairperson of the arbitration panel must notify the Parties and the Trade Committee in writing, stating the reasons for the delay and the date on which the arbitration panel plans to issue its interim report. Under no circumstances should the interim report be issued later than 120 days after the date of the establishment of the arbitration panel.

2.
Any Party may submit a written request, including comments, to the arbitration panel  to  review  precise  aspects  of  the  interim  report  within  14  days  of  its notification.

3.
In cases of urgency, including those involving perishable goods or seasonal goods or services, the arbitration panel shall make every effort to issue its interim report within 45 days and, in any case, no later than 60 days after the date of establishment of  the  arbitration  panel.  Any  Party  may  submit  a  written  request,  including comments, to the arbitration panel to review precise aspects of the interim report, within seven days of the notification of the interim report.

4.
After considering any written requests, including comments, by the Parties on the interim report, the arbitration panel may modify its report and make any further examination that it considers appropriate. The findings of the final panel report shall include a sufficient discussion of the arguments made at the interim review stage, and shall answer clearly to the comments of the Parties.

ARTICLE 11
Notification of the Final Report of the Arbitration Panel
1.
The arbitration panel shall notify its final report to the Parties and to the Trade Committee within 120 days from the date of the establishment of the arbitration panel. Where it considers that this deadline cannot be met, the chairperson of the arbitration panel shall notify the Parties and the Trade Committee in writing, stating the reasons for the delay and the date on which the arbitration panel plans to issue its final report. Under no circumstances should the final report be notified later than 150 days from the date of the establishment of the arbitration panel.

2.
In cases of urgency, including those involving perishable goods or seasonal goods or services, the arbitration panel shall make every effort to notify its final report within

60 days from the date of its establishment. Under no circumstances should the final report be notified later than 75 days from the date of its establishment.

Sub-section 2: Compliance
ARTICLE 12
Compliance with the Arbitration Panel Report
The Party complained against shall take any measure necessary to comply promptly and in good faith with the arbitration panel report.

ARTICLE 13
The Reasonable Period of Time for Compliance
1.
If immediate compliance is not possible, the Parties shall endeavour to mutually agree on the period of time to comply with the arbitration panel report. In such a case, the Party  complained  against  shall,  no  later  than  30  days  after  the  receipt  of  the notification of the arbitration panel report to the Parties, notify the complaining Party and the Trade Committee of the time it will require for compliance ("reasonable period of time").

2.
If there is disagreement between the Parties on the reasonable period of time to comply with the arbitration panel report, the complaining Party shall, within 20 days of the receipt of the notification made under paragraph 1 by the Party complained against, request in writing the original arbitration panel to determine the length of the reasonable period of time. Such request shall be notified simultaneously to the other Party and to the Trade Committee. The arbitration panel shall notify its ruling to the Parties and to the Trade Committee within 20 days from the date of the submission of the request.

3.
The Party complained against shall inform the complaining Party in writing of its progress to comply with the arbitration panel report at least 30 days before the expiry of the reasonable period of time.

4.        The reasonable period of time may be extended by mutual agreement of the Parties.

ARTICLE 14
Review of any Measure Taken to Comply with the Arbitration Panel Report
1.
The  Party  complained  against  shall  notify  the  complaining  Party  and  the  Trade Committee before the end of the reasonable period of time of any measure that it has taken to comply with the arbitration panel report.

2.
In the event that there is disagreement between the Parties concerning the existence or the consistency of any measure taken to comply under paragraph 1 with the provisions referred to in Article 2, the complaining Party may request in writing the original arbitration panel to rule on the matter. Such request shall identify the specific measure at issue and explain how such measure is inconsistent with the provisions referred to in Article 2, in a manner sufficient to present the legal basis for the complaint clearly. The arbitration panel shall notify its ruling to the Parties and to the Trade Committee within 45 days of the date of the submission of the request.

ARTICLE 15
Temporary Remedies in Case of Non-compliance
1.
If the Party complained against fails to notify any measure taken to comply with the arbitration panel report before the expiry of the reasonable period of time, or if the arbitration panel rules that no measure taken to comply exists or that the measure notified under Article 14 paragraph 1 is inconsistent with that Party’s obligations under the provisions referred to in Article 2, the Party complained against shall, if so requested by the complaining Party and after consultations with that Party, present an offer for temporary compensation.

2.
If the complaining Party decides not to request an offer for temporary compensation under paragraph 1, or, in case such request is made, if no agreement on compensation is reached within 30 days after the end of the reasonable period of time or of the issuance of the arbitration panel ruling under Article 14 that no measure taken to comply exists or that a measure taken to comply is inconsistent with the provisions referred to in Article 2, the complaining Party shall be entitled, upon notification to the other Party and to the Trade Committee, to suspend obligations arising from any provision  referred  to  in  Article  2  at  a  level  equivalent  to  the  nullification  or impairment caused by the violation. The notification shall specify the level of suspension of obligations. The complaining Party may implement the suspension at any moment after the expiry of 10 days from the date of receipt of the notification by the Party complained against, unless the Party complained against has requested arbitration under paragraph 3.

3.
If the Party complained against considers that the level of suspension is not equivalent to the nullification or impairment caused by the violation, it may request in writing the original arbitration panel to rule on the matter. Such request shall be notified to the complaining Party and to the Trade Committee before the expiry of the 10 day period

referred to in paragraph 2. The original arbitration panel shall notify its ruling on the level of the suspension of obligations to the Parties and to the Trade Committee within 30 days of the date of the submission of the request. Obligations shall not be suspended  until  the  original  arbitration  panel  has  notified  its  ruling,  and  any suspension shall be consistent with the arbitration panel ruling.

4.
The suspension of obligations and the compensation foreseen in this Article shall be temporary and shall not be applied after:

(a)       the Parties have reached a mutually agreed solution pursuant to Article 19; or

(b)
the Parties have agreed that the measure notified under Article 14 paragraph 1 brings the Party complained against into conformity with the provisions referred to in Article 2; or

(c)       any measure found to be inconsistent with the provisions referred to in Article

2 has been withdrawn or amended so as to bring it into conformity with those provisions, as ruled under Article 14 paragraph 2.

ARTICLE 16
Review of any measure taken to comply after the adoption of temporary remedies for non-compliance
1.
The Party complained against shall notify the complaining Party and the  Trade Committee of the measure it has taken to comply with the report of the arbitration panel following the suspension of concessions or following the application of temporary compensation, as the case may be. With the exception of cases under paragraph 2, the complaining party shall terminate the suspension of concessions within 30 days from the receipt of the notification. In cases where compensation has been applied, and with the exception of cases under paragraph 2, the Party complained against may terminate the application of such compensation within 30 days from its notification that it has complied with the report of the arbitration panel.

2.
If the Parties do not reach an agreement on whether the notified measure brings the Party complained against into conformity with the provisions referred to in Article 2 within 30 days of the date of receipt of the notification, the complaining Party shall request in writing the original arbitration panel to rule on the matter. Such a request shall be notified simultaneously to the other Party and to the Trade Committee. The ruling of the arbitration panel shall be notified to the Parties and to the  Trade Committee within 45 days of the date  of the submission of the request. If the arbitration panel rules that the measure taken to comply is in conformity with the provisions referred to in Article 2, the suspension of obligations or compensation, as the case may be, shall be terminated. Where relevant, the level of suspension of obligations  or  of  compensation  shall  be  adapted  in  light  of  the  ruling  of  the arbitration panel.

Sub-section 3: Common Provisions
ARTICLE 17
Replacement of Arbitrators
If in an arbitration proceeding under this Chapter, the original arbitration panel, or some of its members, are unable to participate, withdraw, or need to be replaced because he or she does not comply with the requirements under the Code of Conduct, the procedure set out in Article

7 shall apply. The time limit for the notification of the reports and rulings, as the case may be, shall be extended by 20 days.

ARTICLE 18
Suspension and termination of Arbitration and Compliance Procedures
1.
The arbitration panel shall, at the request of both Parties, suspend its work at any time for a period agreed by the Parties not exceeding 12 consecutive months and shall resume its work before the end of this period at the written request of both Parties. The Parties shall inform the Trade Committee, accordingly. The arbitration panel may also resume its work at the end of this suspension period at the written request of any Party. The requesting Party shall inform the Trade Committee and the other Party, accordingly. If a Party does not request the resumption of the arbitration panel's work at the expiry of the agreed suspension period, the authority of the arbitration panel shall lapse and the procedure shall be terminated. In the event of a suspension, the time-frames set out in relevant provisions of this Chapter shall be extended by the amount of time that the work was suspended. The suspension and termination of the arbitration panel's work are without prejudice to the rights of either Party in another proceeding subject to Article 24.

2.
The Parties may agree to terminate the procedure of the arbitration panel by jointly notifying the chairperson of the arbitration panel and the Trade Committee at any time before the issuance of the final report of the arbitration panel.

ARTICLE 19
Mutually Agreed Solution
The Parties may reach a mutually agreed solution to a dispute under this Chapter at any time. They shall jointly notify the Trade Committee and the chairperson of the arbitration panel, where applicable, of any such solution. If the solution requires approval pursuant to the relevant domestic procedures of either Party, the notification shall refer to this requirement, and the dispute settlement procedure shall be suspended. If such approval is not required, or if  the  completion  of  any  such  domestic  procedures  is  notified,  the  dispute  settlement procedure shall be terminated.

ARTICLE 20
Information and technical advice
At the request of a Party, or upon its own initiative, the arbitration panel may request any information it deems appropriate for the arbitration panel proceeding from any source, including the Parties involved in the dispute. The arbitration panel also has the right to seek the opinion of experts as it deems appropriate. The arbitration panel shall consult the Parties before choosing such experts.  Any information obtained under this Article must be disclosed and submitted to the Parties for their comments within the time-frame set by the arbitration panel.

ARTICLE 21

Rules of interpretation
The arbitration panel shall interpret the provisions referred to in Article 2 in accordance with customary rules of interpretation of public international law, including those codified in the Vienna Convention on the Law of Treaties. The arbitration panel shall also take into account relevant interpretations in reports of panels and the Appellate body adopted by the WTO Dispute Settlement Body (hereinafter referred to as the “DSB”). The reports and rulings of the arbitration panel cannot add to or diminish the rights and obligations of the Parties provided in the provisions referred to in this Agreement.

ARTICLE 22

Decisions and Rulings of the Arbitration Panel
1.           The arbitration panel shall make every effort to take any decision by consensus.

Where, nevertheless, a decision cannot be arrived at by consensus, the matter at issue shall be decided by majority vote. However, in no case dissenting opinions of arbitrators shall be disclosed.

2.
The reports and rulings of the arbitration panel shall be unconditionally accepted by the Parties. They shall not create any rights or obligations to natural or legal persons. The reports and rulings shall set out the findings of fact, the applicability of the relevant  provisions  referred  to  in  Article  2  and  the  basic  rationale  behind  any findings and conclusions that they make. The Trade Committee shall make the reports and rulings of the arbitration panel publicly available in its entirety within 10 days of its issuance, unless it decides not to do so in order to protect the confidentiality of confidential information.

Section 4
General Provisions
ARTICLE 23

List of arbitrators
1.
The Trade Committee shall, no later than six months after the entry into force of this Agreement, establish a list of at least 15 individuals who are willing and able to serve as arbitrators. The list shall be composed of three sub-lists:

(a) one sub-list for Vietnam; (b) one sub list for the EU;

(c) one sub-list of individuals who are not nationals of either Party and do not have permanent  residence  in  either  Party  and  who  shall  act  as  chairperson  to  the arbitration panel.

Each  sub-list  shall  include  at  least  five  individuals.  The  Trade  Committee  will ensure that the list is always maintained at this level.

2.
Arbitrators shall have specialised knowledge and experience of law and international trade. They shall be independent, serve in their individual capacities and not take instructions from any organisation or government, or be affiliated with the government of any of the Parties, and shall comply with the Code of Conduct under Annex II to this Agreement.

3.
The  Trade  Committee  may  establish  an  additional  list  of  10  individuals  with knowledge and experience in specific sectors covered by this Agreement. Subject to the agreement of the Parties, such an additional list shall be used to compose the arbitration panel in accordance with the procedure set out in Article 7.

ARTICLE 24
Choice of Forum
1.
Recourse  to  the  dispute  settlement  provisions  of  this  Chapter  shall  be  without prejudice to any action in the WTO framework, including dispute settlement action, or in any other international agreement to which both Parties are parties.

2.
By way of derogation from paragraph 1, a Party shall not, for a particular measure, seek redress for the breach of a substantially equivalent obligation under this Agreement and under the WTO Agreement or in any other international agreement to which both Parties are parties in the relevant fora. Once a dispute settlement proceeding has been initiated, the Party shall not bring a claim seeking redress for the breach of the substantially equivalent obligation under the other agreement to the other forum, unless the forum selected first fails for procedural or jurisdictional reasons to make findings on the claim seeking redress of that obligation.

3.           For the purposes of this Article,

(a)     dispute settlement proceedings under the WTO Agreement are deemed to be initiated by a Party’s request for the establishment of a panel under Article 6 of the Understanding on Rules and Procedures Governing the Settlement of Disputes of the WTO (DSU);

(b)
dispute settlement proceedings under this Chapter are deemed to be initiated by a Party's request for the establishment of an arbitration panel under Article

5 paragraph 1;

(c)    dispute settlement proceedings under any other international agreement are deemed to be initiated in accordance with that agreement.

4.
Nothing in this Agreement shall preclude a Party from implementing the suspension of obligations authorised by the DSB. The WTO Agreement shall not be invoked to preclude a Party from suspending obligations under this Chapter.

ARTICLE 25
Time limits
1.
All time limits laid down in this Chapter, including the limits for the arbitration panels to notify their reports and rulings, shall be counted in calendar days from the day following the act or fact to which they refer, unless otherwise specified.

2.
Any time limit referred to in this Chapter may be modified by mutual agreement of the Parties to the dispute. The arbitration panel may at any time propose to the Parties to modify any time limit referred to in this Chapter, stating the reasons for the proposal.

ARTICLE 26

Review and Modification
The Trade Committee may decide to modify the annexes of this Chapter.1
1 The Annexes to this Chapter are: ANNEX I: RULES OF PROCEDURE

ANNEX II: CODE OF CONDUCT FOR ARBITRATORS AND MEDIATORS ANNEX III: MEDIATION MECHANISM

ANNEX I
RULES OF PROCEDURE
General Provisions
1.           In Chapter X (Dispute Settlement) and under these rules:

“adviser” means a person retained by a Party to the dispute to advise or assist that

Party in connection with the arbitration panel proceeding;

“arbitrator” means a member of an arbitration panel established under Article 7 of

Chapter X (Dispute Settlement);

“assistant” means a person who, under the terms of appointment of an arbitrator,

conducts research or provides assistance to that arbitrator;

“complaining  Party”  means  any  Party  that  requests  the  establishment  of  an

arbitration panel under Article 5 of Chapter X (Dispute Settlement);

“Party complained against” means the Party that is alleged to be in violation of the

provisions referred to in Article 2 of Chapter X (Dispute Settlement);

“arbitration panel” means a panel established under Article 7 of Chapter X (Dispute

Settlement);

“representative of a Party” means an employee or any person appointed by a government  department  or  agency  or  any  other  public  entity  of  a  Party  who represents the Party for the purposes of a dispute under this Agreement;

“day” means a calendar day.

2.
The Party complained against shall be in charge of the logistical administration of hearings, unless otherwise agreed. The Parties shall share the expenses derived from organisational   matters,  including  the  remuneration   and   the   expenses   of  the arbitrators.

Notifications
3.
Each Party to the dispute and the arbitration panel shall transmit any request, notice, written submission or other document by e-mail to the other Party and, as regards written submissions and requests in the context of arbitration, to each of the arbitrators. The arbitration panel shall circulate documents to the Parties also by e- mail. Unless proven otherwise, an e-mail message shall be deemed to be received on the date of its sending. If any of the supporting documents are above 10 MB, they shall be provided in another electronic format to the other Party and, where relevant, to each of the arbitrators within two days from the sending of the e-mail.

4.
A copy of the documents transmitted in accordance with rule 3 shall be submitted to the other Party and, where relevant, to each of the arbitrators on the day of sending the e-mail by either facsimile transmission, registered post, courier, delivery against receipt  or  any  other  means  of  telecommunication  that  provides  a  record  of  the sending thereof.

5.
All notifications shall be addressed to the Ministry of Industry and Trade of Viet Nam and to the Directorate-General for Trade of the Commission of the European Union, respectively.

6.
Minor errors of a clerical nature in any request, notice, written submission or other document related to the arbitration panel proceeding may be corrected by delivery of a new document clearly indicating the changes.

7.
If the last day for delivery of a document falls on an official legal holiday of Viet Nam or of the European Union, the document shall be deemed received on the next business day.

Commencing the Arbitration
8.           (a) If pursuant to Article 7 of Chapter X (Dispute Settlement) or to rules 18, 19 and

44 of these Rules of Procedure, an arbitrator is selected by lot, the lot shall be carried out at a time and place decided by the complaining Party to be promptly communicated to the Party complained against. The Party complained against may, if it so chooses, be present during the lot. In any event, the lot shall be carried out with the Party or Parties that are present.

(b) If pursuant to Article 7 of Chapter X (Dispute Settlement) or to rules 18, 19 and

44 of these Rules of Procedure an arbitrator is selected by lot and there are two chairpersons of the Trade Committee, both chairpersons, or their delegates, or one chairperson alone in cases where the other chairperson or his delegate does not accept to participate in the lot, shall perform the selection by lot.

(c) The Parties shall notify the selected arbitrators regarding their appointment.

(d) An arbitrator who has been appointed according to the procedure established in Article 7 of Chapter X (Dispute Settlement) shall confirm his/her availability to serve as an arbitrator to the Trade Committee within five days of the date in which s/he was informed of his/her appointment.

(e) The remuneration and expenses to be paid to the arbitrators will be in accordance with  WTO  standards.  The  remuneration  for  each  arbitrator's  assistant  shall  not exceed 50% of the remuneration of that arbitrator.

9.
The Parties must notify the agreed terms of reference as referred to in Article 6 of Chapter X (Dispute Settlement) to the arbitration panel within three days of their agreement.

Initial Submissions
10.
The complaining Party shall deliver its initial written submission no later than 20 days after the date of establishment of the arbitration panel. The Party complained against shall deliver its written counter-submission no later than 20 days after the date of receipt of the initial written submission.

Working of Arbitration Panels
11.
The  chairperson  of  the  arbitration  panel  shall  preside  at  all  its  meetings.  An arbitration panel may delegate to the chairperson authority to make administrative and procedural decisions.

12.
Unless otherwise provided in Chapter X (Dispute Settlement), the arbitration panel may conduct its activities by any means, including telephone, facsimile transmissions or computer links.

13.         The drafting of any ruling shall remain the exclusive responsibility of the arbitration panel and must not be delegated.

14.         Where a procedural question arises that is not covered by the provisions of Chapter X (Dispute Settlement) and its annexes, the arbitration panel, after consulting the Parties, may adopt an appropriate procedure that is compatible with those provisions.

15.         When the arbitration panel considers that there is a need to modify any of the time limits for its proceedings other than the time-limits set out in Chapter X (Dispute Settlement) or to make any other procedural or administrative adjustment, it shall inform  the  Parties  to  the  dispute  in  writing  of  the  reasons  for  the  change  or adjustment and of the period of time or adjustment needed.

Replacement
16.         If in an arbitration proceeding under Chapter X (Dispute Settlement) an arbitrator is unable to participate, withdraws, or must be replaced because she or he does not comply  with  the  requirements  of  the  Code  of  Conduct,  a  replacement  shall  be selected in accordance with Article 7 of Chapter X (Dispute Settlement) and rule 8 of these Rules of Procedure.

17.         Where a Party to the dispute considers that an arbitrator does not comply with the requirements of the Code of Conduct and for this reason should be replaced, this Party should notify the other Party within 15 days from the time at which it obtained evidence of the circumstances underlying the arbitrator's material violation of the Code of Conduct.

18.         Where a Party to the dispute considers that an arbitrator other than the chairperson does not comply with the requirements of the Code of Conduct, the Parties shall consult and, if they so agree, select a new arbitrator in accordance with Article 7 of Chapter X (Dispute Settlement) and rule 8 of these Rules of Procedure.

If the Parties fail to agree on the need to replace an arbitrator, any Party may request that  such  matter  be  referred  to  the  chairperson  of  the  arbitration  panel,  whose decision shall be final.

If, pursuant to such a request, the chairperson finds that an arbitrator does not comply with the requirements of the Code of Conduct, the new arbitrator shall be selected in accordance with Article 7 of Chapter X (Dispute Settlement) and rule 8 of these Rules of Procedure.

19.         Where  a  Party  considers  that  the  chairperson  of  the  arbitration  panel  does  not comply with the requirements of the Code of Conduct, the Parties shall consult and, if they so agree,  select a new chairperson in accordance with Article 7 of Chapter X (Dispute Settlement) and rule 8 of these Rules of Procedure.

If the Parties fail to agree on the need to replace the chairperson, any Party may request that such matter be referred to one of the remaining members of the pool of individuals from the sub-list of chairpersons established under Article 23 paragraph 1 of Chapter X (Dispute Settlement). Her or his name shall be drawn by lot by the chair of the Trade Committee, or the chair's delegate. The decision by this person on the need to replace the chairperson shall be final.

If this person decides that the original chairperson does not comply with the requirements of the Code of Conduct, she or he shall select a new chairperson by lot among the remaining pool of individuals from the sub-list of chairpersons referred to under Article 23 paragraph 1 of Chapter X (Dispute Settlement). The selection of the new chairperson shall be done within five days of the date of the submission of the date of the decision abovementioned.

20.         The arbitration panel proceedings shall be suspended for the period taken to carry out the procedures provided for in rules 17, 18 and 19.

Hearings
21.         The chairperson of the arbitration panel shall fix the date and time of the hearing in consultation with the Parties and the arbitrators, and she or he shall confirm this in writing to the Parties. This information shall also be made publicly available by the Party in charge of the logistical administration of the proceedings, unless the hearing is closed to the public. Unless a Party disagrees, the arbitration panel may decide not to convene a hearing.

22.         The arbitration panel may convene additional hearings if the Parties so agree.

23.         All arbitrators shall be present during the entirety of any hearings.

24.         The  following  persons  may  attend  the  hearing,  irrespective  of  whether  the proceedings are open to the public or not:

(a) representatives of the Parties; (b) advisers to the Parties;

(c) experts;

(d) administrative staffs, interpreters, translators and court reporters; and

(e) arbitrators’ assistants.

Only the representatives and advisers of the Parties may address the arbitration panel.

25.         No later than five days before the date of a hearing, each Party shall deliver to the arbitration panel a list of the names of persons who will make oral arguments or presentations at the hearing on behalf of that Party and of other representatives or advisers who will be attending the hearing.

26.         The arbitration panel shall conduct the hearing in the following manner, ensuring that the complaining Party and the Party complained against are afforded equal time:

Argument
(a) argument of the complaining Party;

(b) argument of the Party complained against.

Rebuttal Argument
(a) argument of the complaining Party.

(b) counter-reply of the Party complained against.

27.         The arbitration panel may direct questions to the Parties or the experts at any time during the hearing.

28.         The arbitration panel shall arrange for a transcript of each hearing to be prepared and delivered as soon as possible to the Parties. The Parties may comment on the transcript and the arbitration panel may consider those comments.

29.         Each Party may deliver a supplementary written submission concerning any matter that arose during the hearing within 10 days of the date of the hearing.

Questions in writing
30.         The arbitration panel may at any time during the proceedings address questions in writing to one or both Parties. Each of the Parties shall receive a copy of any questions put by the arbitration panel.

31.         A  Party  shall  provide  a  copy  of  its  written  response  to  the  arbitration  panel’s questions to the other Party. Each Party shall be given the opportunity to provide written comments on the other Party’s reply within five days of the date of receipt of such reply.

Confidentiality
32.         Each Party and its advisers shall treat as confidential any information submitted by the  other  Party  to  the  arbitration  panel  which  that  Party  has  designated  as confidential. Where a Party submits a confidential version of its written submissions to the arbitration panel, it shall also, upon request of the other Party, provide a non- confidential summary of the information contained in its submissions that could be disclosed to the public no later than 15 days after the date of either the request or the submission, whichever is later and an explanation why the non-disclosed information is confidential. Nothing in these rules shall preclude a Party from disclosing statements  of  its  own  positions  to  the  public  to  the  extent  that,  when  making reference to information submitted by the other Party, it does not disclose any information designated by the other Party as confidential. The arbitration panel shall meet in closed session when the submission and arguments of a Party contains confidential information. The Parties and their advisers shall maintain the confidentiality of the arbitration panel hearings where the hearings are held in closed session.

Ex parte contacts
33.         The arbitration panel shall not meet or communicate with a Party in the absence of the other Party.

34.         No arbitrator may discuss any aspect of the subject matter of the proceedings with one Party or both Parties in the absence of the other arbitrators.

Amicus curiae submissions
35.         Unless the Parties agree otherwise within three days of the date of the establishment of the arbitration panel, the arbitration panel may receive unsolicited written submissions from natural or legal persons established in the territory of a Party who are independent from the governments of the Parties, provided that they are made within 10 days of the date of the establishment of the arbitration panel, that they are concise and in no case longer than 15 pages typed at double space and that they are directly relevant to a factual or a legal issue under consideration by the arbitration panel.

36.         The submission shall contain a description of the person making the submission, whether  natural  or  legal,  including  its  nationality or  place  of establishment,  the nature of its activities, its legal status, general objectives and the source of its financing, and specify the nature of the interest that the person has in the arbitration proceeding. It shall be drafted in the languages chosen by the Parties in accordance with rules [39 and 40] of these Rules of Procedure.

37.         The arbitration panel shall list in its ruling all the submissions it has received that conform to rules 35 and 36. The arbitration panel shall not be obliged to address in its ruling the arguments made in such submissions. Any such submission shall be submitted to the Parties for their comments. The comments of the Parties shall be submitted within 10 days and any such comments shall be taken into consideration by the arbitration panel.
Urgent cases
38.         In cases of urgency referred to in Chapter X (Dispute Settlement), the arbitration panel, after consulting the Parties, shall adjust the time limits referred to in these Rules of Procedure, as appropriate, and shall notify the Parties of such adjustments.

Translation and interpretation
39.         During the consultations referred to in Article 3 of Chapter X (Dispute Settlement), and no later than the meeting referred to in Article 8 of Chapter X (Dispute Settlement), the Parties shall endeavour to agree on a common working language for the proceedings before the arbitration panel.

40.         If the Parties are unable to agree on a common working language, each Party shall make  its  written  submissions  in  its  chosen  language  which  shall  be  one  of  the working languages of the WTO.

41.         Arbitration panel rulings shall be issued in the language or languages chosen by the

Parties.

42.         Any Party may provide comments on the accuracy of the translation of any translated version of a document drawn up in accordance with these Rules of Procedure.

43.         Any costs incurred for translation of an arbitration ruling shall be borne equally by the Parties.

Other procedures
44.         These Rules of Procedure are also applicable to procedures established under Article

3, 13(2), 14(2), 15(3) and 16(2) of Chapter X (Dispute Settlement). In this case, the time-limits laid down in these Rules of Procedure shall be adjusted in line with the special time-limits provided for the adoption of a ruling by the arbitration panel in those other procedures.

ANNEX II CODE OF CONDUCT
FOR ARBITRATORS AND MEDIATORS
Definitions
1.         In this Code of Conduct:

(a) “arbitrator” means a member of an arbitration panel established under Article 7 of

Chapter X (Dispute Settlement);

(b) "candidate" means an individual whose name is on the list of arbitrators referred to in Article 23 of Chapter X (Dispute Settlement) and who is under consideration for selection as a member of an arbitration panel under Article 7 of Chapter X (Dispute Settlement);

(c) "assistant" means a person who, under the terms of appointment of an arbitrator, conducts research or provides assistance to that arbitrator;

(d) "proceeding", unless otherwise specified, means an arbitration panel proceeding under Chapter X (Dispute Settlement);

(e) "staff", in respect of an arbitrator, means persons under the direction and control of the arbitrator, other than assistants;

(f) "mediator" means a person who conducts a mediation procedure in accordance with Annex III (Mediation).

Responsibilities to the Process
2.
Every  candidate  and  arbitrator  shall  avoid  impropriety  and  the  appearance  of impropriety, shall be independent and impartial, shall avoid direct and indirect conflicts of interests and shall observe high standards of conduct so that the integrity and impartiality of the dispute settlement mechanism is preserved. Former arbitrators must comply with the obligations established in rules 15, 16, 17 and 18 of this Code of Conduct.

Disclosure obligations
3.
Prior to confirmation of her or his selection as an arbitrator under Chapter X (Dispute Settlement), a candidate shall disclose any interest, relationship or matter that is likely to affect his or her independence or impartiality or that might reasonably create an appearance of impropriety or bias in the proceeding. To this end, a candidate shall make all reasonable efforts to become aware of any such interests, relationships and matters.

4.
A candidate or arbitrator shall communicate matters concerning actual or potential violations of this Code of Conduct only to the Trade Committee for consideration by the Parties.

5.
Once selected, an arbitrator shall continue to make all reasonable efforts to become aware of any interests, relationships or matters referred to in rule 3 of this Code of Conduct and shall disclose them. The disclosure obligation is a continuing duty

which requires an arbitrator to disclose any such interests, relationships or matters that may arise during any stage of the proceeding. The arbitrator shall disclose such interests, relationships or matters by informing the Trade Committee, in writing, for consideration by the Parties.

Duties of arbitrators
6.
Upon confirmation of her or his selection, an arbitrator shall be available to perform and shall perform her or his duties thoroughly and expeditiously throughout the course of the proceeding, and with fairness and diligence.

7.
An arbitrator shall consider only those issues raised in the proceeding and necessary for a ruling and shall not delegate this duty to any other person.

8.
An arbitrator shall take all appropriate steps to ensure that his or her assistant and staff are aware of, and comply with, rules 2, 3, 4, 5, 16, 17 and 18 of this Code of Conduct.

9.           An arbitrator shall not engage in ex parte contacts concerning the proceeding.

Independence and impartiality of arbitrators
10.
An arbitrator must be independent and impartial and avoid creating an appearance of impropriety or bias and shall not be influenced by self-interest, outside pressure, political considerations, public clamour, and loyalty to a Party or fear of criticism.

11.
An arbitrator shall not, directly or indirectly, incur any obligation or accept any benefit that would in any way interfere, or appear to interfere, with the proper performance of her or his duties.

12.
An arbitrator may not use her or his position on the arbitration panel to advance any personal or private interests and shall avoid actions that may create the impression that others are in a special position to influence her or him.

13.
An arbitrator may not allow financial, business, professional, personal, or social relationships or responsibilities to influence her or his conduct or judgement.

14.
An arbitrator must avoid entering into any relationship or acquiring any financial interest that is likely to affect her or his impartiality or that might reasonably create an appearance of impropriety or bias.

Obligations of former arbitrators
15.
All former arbitrators must avoid actions that may create the appearance that they were biased in carrying out their duties or derived advantage from the decision or ruling of the arbitration panel.

Confidentiality
16.
No arbitrator or former arbitrator shall at any time disclose or use any non-public information concerning a proceeding or acquired during a proceeding except for the purposes of that proceeding and shall not, in any case, disclose or use any such

information to gain personal advantage or advantage for others or to adversely affect the interest of others.

17.
An arbitrator shall not disclose an arbitration panel ruling or parts thereof prior to its publication in accordance with Chapter X (Dispute Settlement).

18.
An  arbitrator  or  a  former  arbitrator  shall  not  disclose  the  deliberations  of  an arbitration panel, or any arbitrator's view at any time.

Expenses
19.
Each arbitrator shall keep a record and render a final account of the time devoted to the procedure and of her or his expenses, as well as the time and expenses of his or her assistant and staff.

Mediators
20.
The disciplines described in this Code of Conduct as applying to arbitrators or former arbitrators shall apply, mutatis mutandis, to mediators.

ANNEX III
MEDIATION MECHANISM
ARTICLE 1

Objective
The objective of this Annex is to facilitate the finding of a mutually agreed solution through a comprehensive and expeditious procedure with the assistance of a mediator.

Section 1
Procedure under the Mediation Mechanism
ARTICLE 2

Request for Information
1.
Before the initiation of the mediation procedure, a Party may request at any time in writing information regarding a measure adversely affecting trade or investment between the Parties. The Party to which such request is made shall provide, within 20 days, a written response containing its comments on the information contained in the request.

2.
Where  the  responding  Party  considers  that  a  response  within  20  days  is  not practicable, it shall inform the requesting Party of the reasons for the delay, together with an estimate of the shortest period within which it will be able to provide its response.

ARTICLE 3

Initiation of the Procedure
1.         A Party may request, at any time, that the Parties enter into a mediation procedure.

Such request shall be addressed to the other Party in writing. The request shall be sufficiently detailed to present clearly the concerns of the requesting Party and shall:

(a)    identify the specific measure at issue;

(b)
provide  a  statement  of  the  alleged  adverse  effects  that  the  requesting  Party believes  the  measure  has,  or  will  have,  on  trade  or  investment  between  the Parties; and

(c)    explain how the requesting Party considers that those effects are linked to the

measure.

2.         The mediation procedure may only be initiated by mutual agreement of the Parties.

The Party to which a request pursuant to paragraph 1 is addressed shall give sympathetic consideration to the request and reply by accepting or rejecting it in writing within 10 days of its receipt.

ARTICLE 4

Selection of the Mediator
1.
Upon launch of the mediation procedure, the Parties shall endeavour to agree on a mediator no later than 15 days after the receipt of the reply to the request referred to in Article 3 of this Annex.

2.
In the event that the Parties are unable to agree on the mediator within the time frame laid down in paragraph 1, either Party may request the chair of the Trade Committee, or the chair's delegate, to select the mediator by lot from the list established under Article 23 paragraph 1 of Chapter X (Dispute Settlement). Representatives of both Parties shall be invited, with due anticipation, to be present when lots are drawn. In any event, the lot shall be carried out with the Party or Parties that are present.

3.
The chair of the Trade Committee, or the chair's delegate, shall select the mediator within five working days of the reply referred to in paragraph 2 by either Party.

4.
Should  the  list  provided  for  in  Article  23  paragraph  1  of  Chapter  X(Dispute Settlement) not be established at the time a request is made pursuant to Article 3 of this Annex the mediator shall be drawn by lot from the individuals which have been formally proposed by one or both of the Parties.

5.         A mediator shall not be a citizen of either Party, unless the Parties agree otherwise.

6.
The  mediator  shall  assist,  in  an  impartial  and  transparent  manner,  the  Parties  in bringing  clarity  to  the  measure  and  its  possible  trade  effects,  and  in  reaching  a mutually agreed solution. The Code of Conduct for Arbitrators and Mediators, contained in Annex II to Chapter X (Dispute Settlement), shall apply to mediators, mutatis mutandis. Rules 3 through 7 (notifications) and 39 through 43 (translation and interpretation) of the Rules of Procedure, contained in Annex I to Chapter X (Dispute Settlement), shall apply, mutatis mutandis.

ARTICLE 5

Rules of the Mediation Procedure
1.
Within 10 days after the appointment of the mediator, the Party having invoked the mediation procedure shall present, in writing, a detailed description of the problem to the mediator and to the other Party, in particular of the operation of the measure at issue and its trade effects. Within 20 days after the date of delivery of this submission, the  other  Party  may  provide,  in  writing,  its  comments  to  the  description  of  the problem. Either Party may include in its description or comments any information that it deems relevant.

2.
The mediator may decide on the most appropriate way of bringing  clarity to the measure concerned and its possible trade effects. In particular, the mediator may organise meetings between the Parties, consult the Parties jointly or individually, seek the assistance of, or consult with relevant experts and stakeholders and provide any additional support requested by the Parties. Before seeking the assistance of or consulting with relevant experts and stakeholders, the mediator shall consult with the Parties.

3.
The mediator may offer advice and propose a solution for the consideration of the Parties which may accept or reject the proposed solution or may agree on a different solution. The mediator shall not advise or give comments on the consistency of the measure at issue with this Agreement.

4.
The procedure shall take place in the territory of the Party to which the request was addressed or, by mutual agreement, in any other location or by any other means.

5.
The Parties shall endeavour to reach a mutually agreed solution within 60 days from the appointment of the mediator. Pending a final agreement, the Parties may consider possible interim solutions, especially if the measure relates to perishable goods.

6.
The solution may be adopted by means of a decision of the Trade Committee. Either Party may make such solution subject to the completion of any necessary internal procedures. Mutually agreed solutions shall be made publicly available. The version disclosed to the public may not contain any information that a Party has designated as confidential.

7.
Upon request of the Parties, the mediator shall issue to the Parties, in writing, a draft factual report, providing a brief summary of:

(a)    the measure at issue in these procedures; (b)    the procedures followed; and

(c)    any mutually agreed solution reached as the final outcome of these procedures, including possible interim solutions.

The mediator shall provide the Parties 15 days to comment on the draft factual report. After  considering  the  comments  of  the  Parties  submitted  within  the  period,  the mediator shall submit, in writing, a final factual report to the Parties within 15 days. The factual report shall not include any interpretation of this Agreement.

8.         The procedure shall be terminated:

(a)    by the adoption of a mutually agreed solution by the Parties, on the date of adoption;

(b)
by a mutual agreement of the Parties at any stage of the procedure, on the date of that agreement;

(c)    by a written declaration of the mediator, after consultation with the Parties, that further efforts at mediation would be to no avail, on the date of that declaration; or

(d)
by a written declaration of a Party after exploring mutually agreed solutions under the mediation procedure and after having considered any advice and proposed solutions by the mediator, on the date of that declaration.

Section 2
Implementation
ARTICLE 6

Implementation of a Mutually Agreed Solution
1.
Where  the Parties  have agreed  to a  solution, each  Party shall take  the  measures necessary to implement the mutually agreed solution within the agreed timeframe.

2.
The  implementing  Party  shall  inform  the  other  Party  in  writing  of  any  steps  or measures taken to implement the mutually agreed solution.

Section 3
General Provisions
ARTICLE 7

Confidentiality and Relationship to Dispute Settlement
1.
Unless the Parties agree otherwise, and without prejudice to Article 5 paragraph 6 of this Annex, all steps of the procedure, including any advice or proposed solution, are confidential. However, any Party may disclose to the public that mediation is taking place.

2.         The mediation procedure is without prejudice to the Parties’ rights and obligations

under Chapter X (Dispute Settlement) or any other agreement.

3.
Consultations under Chapter X (Dispute Settlement) are not required before initiating the mediation procedure. However, a Party should normally avail itself of the other relevant cooperation or consultation provisions in this Agreement before initiating the mediation procedure.

4.
A  Party  shall  not  rely  on  or  introduce  as  evidence  in  other  dispute  settlement procedures under this Agreement or any other agreement, nor shall a panel take into consideration:

(a)       positions taken by the other Party in the course of the mediation procedure or information gathered under Article 5 paragraph 2 of this Annex;

(b)
the fact that the other Party has indicated its willingness to accept a solution to the measure subject to mediation; or

(c)       advice given or proposals made by the mediator.

5.
A  mediator  may  not  serve  as  an  arbitrator  or  panellist  in  a  dispute  settlement proceeding under this Agreement or under the WTO Agreement involving the same matter for which she or he has been a mediator.

ARTICLE 8

Time Limits
Any time limit referred to in this Annex may be modified by mutual agreement between the

Parties involved in these procedures.

ARTICLE 9

Costs
1.
Each Party shall bear its own expenses derived from the participation in the mediation procedure.

2.
The Parties shall share jointly and equally the expenses derived from organisational matters, including the remuneration and expenses of the mediator. Remuneration of the mediator shall be in accordance with that foreseen for the Chairperson of an arbitration panel in rule 8(e) of the Rules of Procedure, contained in Annex I to Chapter X (Dispute Settlement).

CHAPTER ON NON-TARIFF BARRIERS TO TRADE AND INVESTMENT IN RENEWABLE
ENERGY GENERATION
ARTICLE 1: OBJECTIVES
In line with global efforts to reduce greenhouse gas emissions, the Parties share the objective of promoting, developing and increasing the generation of energy from renewable and sustainable sources, particularly through facilitating trade and investment. To this effect, the Parties shall cooperate towards removing or reducing non-tariff barriers and fostering cooperation, taking into account, where appropriate, regional and international standards.

ARTICLE 2: DEFINITIONS
For the purposes of this Annex/Chapter:

(a)     local content requirement means –

-
with respect to goods, a requirement for an enterprise to purchase or use goods of domestic origin or from a domestic source, whether specified in terms of particular  products, in terms of volume or value of products, or in terms of a proportion of volume or value of its local production;
-
with respect to services, a requirement which restricts the choice of the service supplier or the service supplied to the detriment of services or service suppliers from the other Party;
(b)
offset means any undertakings that require use of local content, local suppliers,  technology  transfer,  investment,  counter-trade  or  similar actions to encourage local development;

(c)     partnerships means any legal entity such as a joint venture, a 100%

foreign-owned enterprise or a partnership according to domestic law;

(d)
service  suppliers  shall  be  defined  as  in  the  Chapter  on  Services, Establishment, and E-Commerce; and

(f)
renewable and sustainable sources consist of wind, solar, geothermal, hydrothermal and ocean energy, hydropower with capacity of 50 MW or less, biomass, landfill gas, sewage treatment plant gas and biogases but

not the products from which energy is generated.

ARTICLE 3: SCOPE
1.       This Annex shall apply to measures which affect trade and investment between the  Parties  related  to  the  generation  of  energy  from  renewable  and  sustainable sources.

2.     This Annex shall not apply to research and development projects, nor demonstration projects carried out on a non-commercial scale.

3.       Subject to paragraph 4 of this Article, this Annex is without prejudice to the application of any other relevant provisions of this Agreement, including any exceptions,  reservations  or  restrictions  thereto,  to  the  measures  mentioned  in Paragraph 1, mutatis mutandis. For greater certainty, in the event of an inconsistency between this Annex and other provisions of this Agreement, those provisions shall prevail to the extent of the inconsistency.

4. Notwithstanding the provisions of the Chapter on [Investment] of the Title on Trade in Services, Investment and E-Commerce, including reservations thereto, the Parties shall apply the provisions of Article 4(1)a and Article 4(1)b of this Annex/Chapter  starting from the date of five (5) years after the entry into force of this agreement.

5. This Annex shall not apply to projects funded and governed by an agreement with an international organisation or foreign government to which procedures or conditions of the international organizations or donors apply.

(1) A Party shall:

ARTICLE 4: PRINCIPLES
(a)
refrain from adopting measures providing for local content requirements or any other offset affecting the other Party's products, service suppliers, investors or investments;

(b)
refrain from adopting measures requiring to form partnerships with local companies, unless such partnerships are deemed necessary for technical reasons and the Party can demonstrate these upon request by the other

Party;

(c)
ensure that any measures concerning the authorisation, certification and licensing procedures that are applied, in particular, to equipment, plants and
associated  transmission  network  infrastructures,  are  objective, transparent, non-arbitrary and do not discriminate between applicants from the Parties;

(d)     ensure that administrative charges imposed on or in connection with the

–

i.  importation and use of products originating in the other Party, by the other Party's suppliers are subject to the provisions of Art [XTiG Chapter]; and

ii.  provision of services by the other Party's suppliers are subject to the provisions of Art X [subsection on Domestic Regulation in the Chapter on Services, Establishment and E-Commerce]; and

(e)
ensure that the terms, conditions and procedures for the connection and access to electricity transmission grids are transparent and do not discriminate against suppliers of the other Party.

ARTICLE 5:
STANDARDS, TECHNICAL REGULATIONS AND CONFORMITY ASSESSMENT
1.       This Article applies to the products that are listed in the List of Products attached to this Annex. Upon mutual agreement by the Parties, this List of Products may be extended to include other products by a simple exchange of letters.

2.     Where relevant international standards established by the International Organization for Standards (ISO) or the International Electrotechnical Commission (IEC) exist the Parties shall use these international standards, or their relevant parts, as a basis for any standard, technical regulation or conformity assessment procedure, except when such international standards or relevant parts would be an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued. In those cases, a  Party shall, upon request from the  other Party, identify the  part of  the respective standard, technical regulation or conformity assessment procedure which substantially deviate from the relevant international standard and provide justification as to the reasons for the deviation.

3.       Where appropriate, the  Parties  shall  specify technical  regulations based on product requirements in terms of performance, including safety and environmental performance, rather than design or descriptive characteristics.

4.
Where  a  Party  accepts  supplier’s  declaration  of  conformity  as  a  positive assurance of conformity, it shall endeavour to do so without requiring the submission of test results.

5.       If a Party requires test reports (alone, as the basis of, or in conjunction with other assurances of conformity) as positive assurance that a product conforms with its relevant standard or technical regulations, it shall endeavour to accept test reports in form  of  the  International  Electrotechnical  Commission  System  for  Conformity Testing and Certification of Electrical Equipment (IECEE CB Scheme) Test Reports without requiring any further testing.

6.       Where a Party requires third party certification for product, this Party shall endeavour to accept a valid CB Test Certificate under the CB Scheme of the Worldwide System for Conformity Testing and Certification of Electrotechnical Equipment and Components (IECEE) as sufficient positive assurance of conformity without requiring any further conformity assessment or administrative procedures or approvals.

7.       For greater certainty, this paragraph is without prejudice to the Parties applying requirements not related to the products in question, such as zoning laws or building codes.

ARTICLE 6: Exceptions
1.
The provisions of this Annex are subject to Articles [general exception clauses, applicable horizontally or specifically to goods, services, procurement or - if included

- investment].

2.       For greater certainty, subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between the Parties' products, service suppliers or investors under like circumstances, or a disguised restriction on trade and investment between the Parties, nothing in this Annex shall be construed to prevent the adoption or enforcement by any of the Parties of measures necessary for the safe operation of the energy networks concerned, or the safety of energy supply.
ARTICLE 7: IMPLEMENTATION AND COOPERATION
1.       In  the  [Committee]  established  pursuant  to  Article  […],  the  Parties  shall cooperate and exchange information on any issues relevant for the implementation of
this Annex, and may in that [committee] decide to adopt appropriate implementing measures to this effect.
2.       Cooperation may include
(a)      exchanging information, regulatory experiences and best practices in areas such as:
-
the  design  and  non-discriminatory  implementation  of  measures promoting the uptake of energy from renewable sources;
-
technical   regulations,   standards   and   conformity   assessment procedures, such as those relating to grid code requirements;
(b)
promoting cooperation, also in relevant regional fora, with respect to their domestic or regional technical regulations, regulatory concepts, standards, requirements and  conformity assessment procedures with  international standards.
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TRADE AND SUSTAINABLE DEVELOPMENT
Article 1

Context, objectives and scope
1.   The Parties recall the Agenda 21 on Environment and Development of 1992, the Johannesburg Plan of Implementation on Sustainable Development of 2002, the Ministerial Declaration of the UN Economic and Social Council on Full Employment and Decent Work of 2006, the ILO Decent Work Agenda, the Outcome Document of the UN Conference on Sustainable Development of 2012 entitled "The Future We Want", and the outcome of the UN Summit on Sustainable Development of 2015 entitled "Transforming Our World: the 2030 Agenda for Sustainable Development", and reaffirm their commitment to promote the development of international trade in such a way as to contribute to the objective of sustainable development, for the welfare of present and future generations, and will encourage the integration of this objective in their trade relationship.

2.   The  Parties reaffirm their  commitment  to pursue  sustainable  development,  whose pillars – economic development, social development and environmental protection – are inter-dependent and mutually reinforcing.

3.   They underline the benefits of cooperating on trade-related labour1 and environmental issues as part of the global approach to trade and sustainable development. Accordingly, the scope of this Chapter is on trade-related aspects of labour and environmental issues.

4.   The  Parties  agree  that  this  Chapter  embodies  a  cooperative  approach  based  on common values and interests, taking into account the differences in their levels of development.

Article 2

Right to regulate and levels of protection
1.         The Parties recognise the right of each Party to determine its sustainable development objectives, strategies, policies and priorities, to establish its own levels of domestic protection in the environmental and social areas as it deems appropriate and to adopt or modify accordingly its relevant laws and policies, consistently with the principles of internationally recognised standards or the agreements, to which it is a party, referred to in Articles 3 and 4.

2.         Each Party shall strive to ensure that its laws and policies provide for and encourage high levels of domestic protection in the environmental and social areas and shall strive to continue to improve those laws and policies.

1 When labour is referred to in this chapter, it includes the issues under the Decent Work Agenda, as expressed in the ILO 2008 Declaration on Social Justice for a Fair Globalisation.

Multilateral labour standards and agreements
1.         The Parties recognise the importance of full and productive employment and decent work for all, in particular as a response to globalisation, and reaffirm their commitment to promote the development of their bilateral trade in a way that is conducive to full and productive employment and decent work for all, including for women and young people. In this context, the Parties commit to consult and co-operate as appropriate on trade-related labour issues of mutual interest.

2. Each Party reaffirms its commitments, in accordance with its obligations deriving from the membership of the ILO and the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up, adopted by the International Labour Conference at its 86th Session in

1998,   to   respect,   promote   and   effectively   implement   the   principles   concerning   the fundamental rights at work, namely:

a)  the freedom of association and the effective recognition of the right to collective bargaining;

b)  the elimination of all forms of forced or compulsory labour;

c)  the effective abolition of child labour; and

d)  the elimination of discrimination in respect of employment and occupation.

3.         Each Party will make continued and sustained efforts towards ratifying, to the extent it has not yet done so, the fundamental ILO conventions, and the Parties will regularly exchange information in this regard.

4.          Each Party, will also consider the ratification of other conventions that are classified as up to date by the ILO, taking into account its domestic circumstances. The Parties will exchange information in this regard.

5.         Each Party reaffirms its commitment to effectively implement in its laws and practices the ILO Conventions ratified by Vietnam and the Member States of the European Union respectively.

6.
The Parties recognise that the violation of fundamental principles and rights at work cannot be invoked or otherwise used as a legitimate comparative advantage and that labour standards should not be used for protectionist trade purposes.

Multilateral environmental agreements
1.         The  Parties  recognise  the  value  of  multilateral  environmental  governance  and agreements as a response of the international community to environmental challenges and stress the need to enhance the mutual supportiveness between trade and environment. In this context, they commit to consult and cooperate as appropriate with respect to trade-related environmental issues of mutual interest.

2.         The Parties reaffirm their commitment to effectively implement in their laws and practices the multilateral environmental agreements (MEAs) to which they are party.

3. The Parties shall exchange at the meetings of the Specialised committee on trade and sustainable development and, as appropriate, in other occasions, information and experiences on their respective situation and advancements with regard to ratification of MEAs or amendments to such agreements.

4. Nothing in this Agreement shall prevent Parties from adopting or maintaining measures to implement the MEAs to which they are party provided that such measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination between the Parties or a disguised restriction on trade.

Article 5

Climate change
1. The Parties reaffirm their commitment to reaching the ultimate objective of the United Nations Framework Convention on Climate Change (UNFCCC) and its Kyoto Protocol. They commit to cooperate on the development of the future legally-binding international climate change agreement applicable to all parties under the UNFCCC.

2. Under this framework, the Parties recognize the role that domestic policy instruments play in achieving climate change objectives. Accordingly, the Parties agree to engage in dialogue and share information and experience in areas of mutual interest or priority such as:

-
Best  practices  and  lessons  learned  in  designing,  implementing,  and  operating mechanisms for pricing carbon;

-
Promotion   of   domestic   and   international   carbon   markets,   including   through mechanisms such as Emissions Trading Schemes (ETS) and Reducing Emissions from Deforestation and Forest Degradation (REDD+).

-    Promotion of energy efficiency, of low-emission technology and of renewable energy.

Biological diversity
1.         The Parties recognise the importance of ensuring the conservation and sustainable use of biological diversity in accordance with the Convention on Biological Diversity (CBD) and its Strategic Plan for Biodiversity, the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), and other relevant international instruments to which they are party, as well as the decisions adopted hereunder.

2. Recalling Article 15 of the CBD, the Parties recognise the sovereign rights of States over their natural resources and that the authority to determine access to their genetic resources rests with their respective governments and is subject to their domestic laws. Furthermore, the Parties shall endeavour to create conditions to facilitate access to genetic resources for environmentally sound uses and not to impose restrictions that run counter to the objectives of the CBD, and recognise that access to genetic resources shall be subject to the prior informed consent of the Party providing genetic resources, unless otherwise determined by that Party.

3.   To this end, each Party commits to:

(a) encourage trade in products which contribute to the sustainable use and conservation of biological diversity, in accordance with domestic  laws.

(b) promote and encourage the conservation and sustainable use of biological diversity including access to genetic resources and the fair and equitable sharing of benefits arising from their utilisation.

(c) Exchange information with the other Party on actions such as strategies, policy initiatives, programmes, action plans, consumers’ awareness campaigns of relevance in a trade context aimed at halting the loss of biological diversity and reducing pressures  on  biological  diversity  and,  where  relevant,  cooperate  to maximise  the impact and ensure the mutual supportiveness of their respective policies.

(d) Adopt and implement appropriate effective measures, which are consistent with its commitments under international treaties to which it is a Party, leading to a reduction of illegal trade in wildlife, such as awareness raising campaigns, monitoring and enforcement measures.

(e) Enhance cooperation, as appropriate, to propose new animal and plant species for amendment of appendices I and II to the CITES.

(f) Cooperate at the regional and global levels, as appropriate, with the aim of promoting the conservation and sustainable use of biological diversity in natural or agricultural   ecosystems,   including   endangered   species,   their   habitat,   specially protected natural areas and genetic diversity; the restoration of ecosystems; the elimination or reduction of negative environmental impacts resulting from the use of living and non-living natural resources, including ecosystems; the access to genetic resources and the fair and equitable sharing of benefits arising from their utilisation.

Article 7

Sustainable forest management and trade in forest products
1.                     The  Parties  recognise  the  importance  of  ensuring  the  conservation  and sustainable management of forests resources in contributing to the Parties' economic, environmental and social objectives.

2.         To this end, each Party commits to:

(a)      Encourage the promotion of trade in forest products from sustainably managed forests and harvested in accordance with the domestic legislation of the country of harvest; this may include the conclusion of a Forest Law Enforcement Governance and Trade (“FLEGT”)Voluntary Partnership Agreement.

(b)        Exchange information on measures to promote consumption of timber and timber products from sustainably managed forests and, where relevant, cooperate to develop such measures.

(c)      Adopt measures which are consistent with domestic laws and international treaties to which it is a Party, to promote the conservation of forest resources and combat illegal logging and related trade.

(d)       Exchange information on actions, as appropriate, to improve forest law enforcement and where relevant cooperate to maximise the impact and ensure the mutual supportiveness of their respective policies aiming at excluding illegally harvested timber and timber products from trade flows.

(e)     Cooperate at the regional and global levels as appropriate with the aim of promoting the conservation and sustainable management of all types of forests.

Article 8

Trade and sustainable management of living marine resources and aquaculture products
1.         The Parties recognise the importance of ensuring the conservation and sustainable management of living marine resources and marine ecosystems as well as the promotion of responsible and sustainable aquaculture.

2.         To this end, the Parties commit to:

(a) Comply with long-term conservation and management measures and sustainable exploitation of marine living resources as defined in the UN Convention on the Law of the Sea of 1982 (UNCLOS), encourage compliance with the objectives of the United Nations Agreement for the Implementation of the Provisions of UNCLOS relating to the Conservation and Management of Straddling Fish Stocks

and Highly Migratory Fish Stocks, the FAO Agreement to Promote Compliance with International Conservation and Management Measures by Fishing Vessels on the High Seas, and the FAO Agreement on Port State Measures to Prevent, Deter and Eliminate IUU, and adhere to the principles of the FAO Code of Conduct for Responsible Fisheries of 1995.

(b) Cooperate,  as  appropriate,  with  and  within  Regional  Fisheries  Management Organisations to which they are members, observers, or cooperating non- contracting parties, including through effective application of their Monitoring, Control and Surveillance and enforcement of management measures and, where applicable, implement their Catch Documentation or Certification Schemes.

(c) Cooperate  in  and  actively  engage  in  the  fight  against  illegal,  unreported  and unregulated (IUU) fishing and fishing related activities with comprehensive, effective and transparent measures to combat IUU. The Parties shall also facilitate the  exchange  of  information  on  IUU  activities  and  implement  policies  and measures to exclude IUU products from trade flows.

(d) Promote the development of sustainable aquaculture, taking into account its economic, social and environmental aspects.

(e) Exchange at the meetings of the Specialised committee on trade and sustainable development and, as appropriate, in other occasions, information on all new measures of management of living marine resources and fishery products that may impact on trade between the Parties.

Article 9

Trade and investment favouring sustainable development
The Parties confirm their commitment to enhance the contribution of trade and investment to the goal of sustainable development in its economic, social and environmental dimensions. Accordingly:

(a) The Parties recognise the beneficial role that decent work may have for economic efficiency, innovation and productivity, and they shall encourage greater policy coherence between trade policies, on the one hand, and labour policies on the other.

(b) Each  Party  shall  strive  to  facilitate  and  promote  trade  and  investment  in environmental goods and services, in a manner consistent with this Agreement.

(c) The Parties shall strive to facilitate trade and investment in goods and services of particular relevance for climate change mitigation, including through the development of policy frameworks conducive to the deployment of best available technologies.

(d) The Parties recognize that voluntary initiatives can contribute to the achievement and maintenance of high levels of environmental and labour protection and complement domestic regulatory measures. Therefore, each Party, in accordance with its laws or policies, shall encourage the development of and participation in such initiatives, including voluntary sustainable assurance schemes such as fair and ethical trade schemes and eco-labels.

(e) The Parties, in accordance with their domestic policies, agree to promote corporate social responsibility (CSR), provided that CSR-related measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination between the Parties or a disguised restriction on trade. Promotion of CSR includes among others exchange of information and best practices, education and training activities  and  technical  advice.  In  this  regard,  each  Party  takes  into  account relevant internationally accepted and agreed instruments, that have been endorsed or are supported by the Party, such as the OECD Guidelines for Multinational Enterprises, the UN Global Compact, the ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy.

Article 10

Upholding levels of protection
1.         The Parties stress that weakening the levels of protection in the environmental or labour areas is detrimental to the objectives of this Chapter. Accordingly, they recognize that it is inappropriate to encourage trade or investment by weakening the levels of protection afforded in domestic environmental or labour laws.

2.         A Party shall not waive or derogate from, or offer to waive or derogate from, its environmental or labour laws, in a manner affecting trade or investment between the Parties.

3.         A Party shall not, through a sustained or recurring course of action or inaction, fail to effectively enforce its environmental and labour laws, as an encouragement for trade or investment.

4.         A  Party  shall  not  apply  labour  or  environmental  laws  in  a  manner  that  would constitute a disguised restriction on trade or unjustifiable discrimination between the Parties.

Article 11

Scientific information
When preparing and implementing measures aimed at protecting the environment or labour conditions that may affect trade or investment, each Party shall take reasonable account of relevant available scientific, technical and innovation-related information, and relevant international standards, guidelines or recommendations if they exist, including the precautionary principle.

Article 12

Transparency
Each Party, in accordance with its domestic laws and Chapter [....] [Transparency], shall ensure that any measures aimed at protecting the environment and labour conditions that may affect trade or investment are developed, introduced and implemented in a transparent manner, with due notice and giving the opportunity to interested persons to provide their views.

Article 13

Review of sustainability impacts
The Parties will, jointly or independently, review, monitor and assess the impact of the implementation of this Agreement on sustainable development through their respective policies, practices, participative processes and institutions.

Article 14

Working together on trade and sustainable development
1. In accordance with the cooperative approach of this Chapter, the Parties recognise the importance of working together on trade-related aspects of sustainable development in order to achieve the objectives of this Chapter. Accordingly, they may cooperate in, inter alia, the following areas:

(a) Trade and sustainable development in international fora, including the ILO, ASEM, UNEP, and MEAs.

(b) Exchange information and experience with regard to methodologies and indicators for trade sustainability impact assessments.

(c) The trade impact of labour and environment regulations, norms and standards, as well as the labour and environmental impacts of trade and investment rules including on the development of strategies and policies on sustainable development.

(d) Sharing experience on promoting the ratification and implementation of fundamental, priority and other up-to-date ILO Conventions and MEAs of relevance in a trade context.

(e) Trade  related  aspects  of  the  ILO  Decent  Work  Agenda,  in  particular  on  the interlinkages between trade and full and productive employment for all, including youth, women and people with disabilities, labour market adjustment, core labour standards and other international labour standards, labour statistics, human resources development and lifelong learning, social protection for all (including for vulnerable and disadvantaged groups, such as migrant workers, women, youth and people with disabilities) and social inclusion, social dialogue and gender equality.

(f) Trade-related aspects of MEAs, including customs cooperation.

(g) Trade-related aspects of the current and future international climate change regime, including means to promote low-carbon technologies and energy efficiency.

(h) Sharing  information  and  experience  about  certification  and  labelling  schemes, including eco-labelling.

(i)  Promoting corporate social responsibility and accountability, including concerning the internationally agreed instruments that have been endorsed or are supported by each Party.

(j)  Trade-related measures to promote the conservation and sustainable use of biological diversity, including the mapping, assessment and valuation of ecosystems and their services, and combating illegal international trade in wildlife.

(k) Trade-related measures to promote the conservation and sustainable management of forests with a view to reducing deforestation and illegal logging.

(l)  Trade-related  measures  to  promote  sustainable  fishing  practices  and  trade  in sustainably managed fish products.

(m)Sharing information and experience about trade-related aspects concerning the definition and implementation of green growth strategies and policies, including but not limited to sustainable production and consumption, climate change mitigation and adaptation, and environmentally sound technology.

2.
The Parties shall share information and experience for the purposes of developing and implementing cooperation and capacity building activities on trade and sustainable development.

3.
In accordance with Chapter […Cooperation and Capacity Building], the Parties may undertake activities in the above areas of cooperation through:

(a)
Workshops, seminars, training and dialogues to share knowledge, experiences and best practices;

(b)    Studies;

(c)    Technical assistance and capacity building as appropriate. The Parties may agree other forms of cooperation.

Institutional set-up and overseeing mechanism
1.          Each Party shall designate a Contact Point within its administration for the purposes of implementing this chapter.

2.       The Parties shall establish a Specialised committee on Trade and Sustainable Development. The Specialised committee on trade and sustainable development on Trade and Sustainable Development shall comprise senior officials from the relevant administrations of each Party or officials they designate.

3.         The  Specialised  committee  on  trade  and  sustainable  development  on  Trade  and Sustainable Development shall meet within the first year after the date this Agreement enters into force, and thereafter as necessary, to review the implementation of this chapter, including co-operative activities undertaken under Article 14. This Specialised committee on trade and sustainable development shall establish its own rules of procedure, and adopt its decisions by mutual agreement.

4. Each Party shall convene new or consult existing domestic advisory group(s) on sustainable development with the task of advising on the implementation of this Chapter. Each Party shall decide on its domestic procedures for the establishment of its domestic advisory group(s) and appoint its(their) members. Such domestic advisory group(s) shall comprise independent representative organisations, ensuring a balanced representation of economic, social and environmental stakeholders, including among others employers’ and workers’ organizations, business groups, and environmental organizations. Each domestic advisory group may, on its own   initiative,   submit   views   or   recommendations   to   its   respective   Party   on   the implementation of this Chapter.

5. Members of the domestic advisory group(s) of each Party shall meet in a joint forum to conduct a dialogue on sustainable development aspects of trade relations between the Parties. By joint agreement, domestic advisory groups of both Parties may involve other stakeholders in meetings of the joint forum. The forum is based on a balanced representation of economic, social and environmental stakeholders. The report of each meeting of the joint forum shall be submitted to the Specialised committee on trade and sustainable development and thereafter be publicly available.

6.  Unless  the  Parties  agree  otherwise,  the  joint  forum  shall  meet  once  a  year  and  in conjunction with the meetings of the Specialised committee on trade and sustainable development. In such occasions, the Parties shall present to the joint forum an update on the implementation of the chapter. The Parties shall agree on the operation of the joint forum no later than one year after the entry into force of this Agreement.

Government Consultations
1.         For any matter arising under this chapter where there is disagreement, the Parties shall only have recourse to the procedures established under Article 16 and Article 17. Except as otherwise provided in this Chapter, the Chapter XXX [Dispute Settlement] and its Annex III (Mediation) shall not apply to this Chapter; its Annex I applies in accordance with Article

17.2.

2. A Party may request consultations with the other Party regarding any matter arising under this Chapter by delivering a written request to the contact point of the other Party. The request shall  present  the  matter  clearly,  identifying  the  problem  at  issue  and  providing  a  brief summary of the claims under this Chapter, including the indication of the relevant provisions thereof and explaining how it affects the objectives of this Chapter, as well as any other information the Party deems relevant. Consultations shall start promptly after a Party delivers a request for consultations.

3.         The Parties shall make every attempt to arrive at a mutually satisfactory resolution of the matter. During consultations, special attention shall be given to the particular problems and interests of the developing country Party. Where relevant, the Parties shall give due consideration to the works of the ILO or relevant multilateral environmental organisations or bodies and may, by mutual agreement, seek advice from these organisations or bodies, or any other body or person they deem appropriate, in order to fully examine the matter.

4.         If a Party considers that the matter needs further discussion, that Party may request that  the  Specialised  committee  on  trade  and  sustainable  development  on  Trade  and Sustainable Development be convened to consider the matter by delivering a written request to the contact point of the other Party. The Specialised committee on trade and sustainable development shall convene promptly and endeavour to agree on a resolution of the matter.

5.         Where appropriate, the Specialised committee on Trade and Sustainable Development may seek the advice of the domestic advisory group(s) of either or both Party(es) or other expert assistance, with the objective of facilitating its analysis.

6.         Any resolution reached by the Parties on the matter shall be made publicly available, unless they otherwise mutually decide.

Article 17

Panel of experts
1.          If any matter has not been satisfactorily resolved by the Specialised committee on trade and sustainable development within 120 days, or a longer period agreed by both Parties, after the delivery of a request for consultations under Article 16.4, a Party may request, by delivering a written request to the contact point of the other Party, that a Panel of Experts be convened to examine that matter.

2.         For  any  procedural  matter  that  is  not  covered  under  this  Article,  the  Rules  of

Procedure for the Panel of Experts are to be established by the Specialised committee on trade and sustainable development after the entry into force of this Agreement. Unless the Specialised committee on trade and sustainable development agrees otherwise, pending the establishment of such Rules of Procedure, the Rules of Procedure set out in Annex I of the Chapter [... Dispute settlement] are to be applied, taking into account the nature of the work of the Panel of Experts.

3.         The Specialised committee on trade and sustainable development shall, at its first meeting after the entry into force of this Agreement, establish a list of at least 15 individuals who are willing and able to serve on the Panel of experts. This list shall be composed of 3 sub-lists: one sub-list for each Party and one sub-list of individuals who are not nationals of either Party and who shall act as chairperson to the Panel of experts. Each Party shall propose at least five individuals to serve as experts on its own sub-list. The Parties shall also select at least five individuals to serve on the sub-list of chairpersons.  At its meetings, the Specialised committee on trade and sustainable development will review the list and ensure that it is maintained at least at the level of 15 individuals.

4.         The  list  referred  to  in  paragraph  3  shall  comprise  individuals  with  specialised knowledge of or expertise in labour or environmental law, issues addressed in this Chapter, or the resolution of disputes arising under international agreements. They shall be independent, serve in their individual capacities and not take instructions from any organisation or government with regard to issues related to the matter at stake, or be affiliated with the government of any Party. The principles in the Code of Conduct [Annex II of the Chapter ... Dispute settlement] shall apply to experts under this article, taking into account the nature of their work.

5.         A Panel of Experts shall be composed of three members, unless otherwise agreed by the Parties.   Within thirty (30) days of the date of receipt by the responding Party of the request for the establishment of a Panel of Experts, the Parties shall consult in order to reach an agreement on its composition. In the event that the Parties are unable to agree on the composition of the Panel of Experts within this time-frame, they shall select the chairperson from the relevant sub-list referred to in paragraph 3, by mutual agreement or, in case they cannot agree within another seven days, by lot. Each Party shall select one expert complying with the requirements under paragraph 4 within fourteen (14) days after the end of the 30 days. The Parties may agree on any other expert complying with the requirements under paragraph

4 to sit on the Panel of Experts. In the event that the composition of the Panel of Experts has not been completed within this time-frame of forty-four (44) days from the date of receipt by the responding Party of the request for the establishment of a Panel of Experts, the remaining expert(s) shall be selected within seven (7) days by lot from the sub-list(s) referred to in paragraph 3 among the individuals proposed by the Party or Parties who has or have not completed  the  procedure.  In  case  the  list  referred  to  in  paragraph  3  has  not  yet  been established, the experts shall be selected by lot from the individuals which have been formally proposed by both of the Parties or, by one of the Parties, in case only one Party has made its proposal. The date of establishment of the Panel of Experts shall be the date on which the last of the three experts is selected.

6.
Unless the Parties agree otherwise within seven days from the date of establishment of the Panel of Experts, the terms of reference of the Panel of Experts shall be:

"to examine, in the light of the relevant provisions of the Trade and Sustainable Development Chapter, the matter referred to in the request for the establishment of the Panel of Experts, and to issue reports, in accordance with paragraph 8 of this Article, making recommendations for the solution of the matter".

7.         In matters related to the respect of multilateral agreements as set out in Article 3 and 4 of this Chapter, the Panel should seek information and advice from the ILO or MEA bodies. Any information obtained under this paragraph shall be provided to both Parties for their comments.

8.         The Panel of Experts shall issue an interim and a final report to the Parties. These reports shall set out the findings of facts, the applicability of the relevant provisions and the basic rationale behind any findings and recommendations. The Panel of Experts shall issue the interim report to the Parties not later than ninety (90) days from its date of establishment. Any Party may submit written comments to the Panel of Experts on the interim report within

45 days of its issuing. After considering any such written comments, the Panel of Experts may modify the report and make any further examination it considers appropriate. The Panel of Experts shall issue the final report to the Parties no later than 150 days from its date of establishment. Where it considers that the deadlines set in this paragraph cannot be met, the chairperson of the Panel of Experts shall notify the Parties in writing, stating the reasons for the delay and the date on which the panel plans to issue its interim or final report. The Panel of Experts shall issue the final report no later than 180 days after the date of its establishment, unless the Parties agree otherwise. This final report shall be made publicly available unless the Parties mutually decide otherwise.

9.         The Parties shall discuss appropriate actions or measures to be implemented taking into account the Panel’s final report and the recommendations therein. The Party concerned shall inform its domestic advisory group(s) and the other Party of its decisions on any actions or measures to be implemented no later than ninety (90) days, or a longer period of time mutually agreed by the Parties, after the final report has been submitted to the Parties. The follow-up to the implementation of such actions or measures shall be monitored by the Specialised committee on trade and sustainable development. The domestic advisory groups and the joint forum may submit observations to the Specialised committee on trade and sustainable development in this regard.

COOPERATION AND CAPACITY BUILDING
Article 1
Objectives and scope
1.         The   Parties   affirm   the   importance   of   co-operation   and   capacity   building   in contributing to the efficient implementation of this Agreement, which will support the continued expansion of trade and investment activities between Viet Nam and the EU and create new opportunities for trade and investment.

2.         The Parties commit to deepen co-operation activities in areas of mutual interest, taking into consideration the different levels of development between the EU and Viet Nam.

Article 2
Modalities, fields and means of cooperation
1.           The Parties acknowledge that cooperation shall be carried out within the existing legal and institutional framework and according to the rules and procedures governing relations between the Parties, a main objective of which is to boost sustainable development in all its dimensions, including sustainable growth and the reduction of poverty.

2.         To  achieve  the  objectives  referred  to  in  Article  1,  the  Parties  attach  particular importance to cooperating in the following areas:

(a)      Regional cooperation and integration; (b)       Trade facilitation;

(c)       Trade policy and regulations;

(d)       Trade-related aspects of agriculture, fishery and forestry;

(e)       Sustainable development, notably in its environmental and labour dimensions; (f)        Small and medium-sized enterprises;

(g)       Other areas identified under specific chapters of the present Agreement; (h)       Other areas of mutual interest related to the present Agreement;

3.         Cooperation activities between the Parties shall primarily be carried out by means of exchanges of information, experience and best practices, as well as policy cooperation. Where relevant, seminars, workshops, training, studies, technical assistance and capacity building could also be considered.

4.         The  Parties  acknowledge  the  important  potential  role  of  the  private  sector  in cooperation activities and support its involvement therein in order to contribute to maximising the Agreement’s benefit in terms of mutual economic growth and development.

Article 3
Animal welfare
The Parties agree to cooperate on animal welfare as necessary, including technical assistance and capacity building for the development of animal welfare standards. The SPS Committee referred to in Article [X] of the Chapter on Sanitary and Phytosanitary Measures shall be consulted for the necessary arrangements for the implementation of the present Article.

Article 4
Relations with other chapters
The  provisions  of  the  present  chapter  apply  to  all  provisions  on  cooperation  which  are included in other specific chapters of the present FTA.

Article 5
Institutional mechanism
1.   Issues related to cooperation are discussed in the relevant specialised sub-committees established by the present Agreement. For areas of cooperation where there is no specialized sub-committee, these issues are discussed within the Trade Committee.

2.   Each Party shall designate a contact point within its administration to liaise with the other

Party on matters related to the implementation of the present Chapter.

CHAPTER XX
Institutional, General and Final Provisions
Article X.1
Trade Committee
1.
The Parties hereby establish a Trade Committee comprising representatives of the Union and Viet Nam.

2.
The Trade Committee shall meet once a year, unless otherwise decided by the Trade Committee, or in urgent cases at the request of either Party. The meetings of the Trade Committee shall take place in the Union or Viet Nam alternately, unless otherwise agreed by the Parties. The Trade Committee shall be co-chaired by the Minister for Trade and Industry of Viet Nam and the Member of the European Commission responsible for Trade, or their respective delegates. The Trade Committee shall agree on its meeting schedule and set its agenda.

3.         The Trade Committee shall:

(a)       ensure that this Agreement operates properly;

(b)
supervise and facilitate the implementation and application of this Agreement, and further its general aims;

(c)       supervise and coordinate the work of all specialised committees, working groups and other bodies established under this Agreement, recommend to these bodies any necessary action, and evaluate and adopt decisions, where provided for in the Agreement, regarding any subject matter referred to it by these bodies;

(d)       consider ways to further enhance trade and investment relations between the

Parties;

(e)       without prejudice to Chapter x (Dispute Settlement) and Chapter x (Investment Protection), seek to solve problems which might arise in areas covered by this Agreement, or resolve disputes that may arise regarding the interpretation or application of this Agreement; and

(f)
consider any other matter of interest relating to areas covered by this Agreement as the Parties may agree.

4.         The Trade Committee may in accordance with the relevant provisions of this Agreement:

(a)       decide to establish or dissolve specialised committees, working groups or other bodies  or allocate responsibilities to them in order to assist it in the performance of its tasks. The Trade Committee shall determine the composition, remit and tasks of the specialised committees, working group or other bodies it establishes;

(b)
communicate  on  issues  falling  under  the  scope  of  this  Agreement  with  all interested parties including private sector, social partners, and civil society organisations;

(c)       consider amendments to this Agreement or amend provisions of this Agreement in cases specifically provided for in this Agreement or recommend to the Parties amendments to this Agreement;

(d)
adopt interpretations of the provisions of this Agreement, which shall be binding on the Parties and all bodies set up under this Agreement, including arbitration panels  referred  to  under  Chapter  XX  (Dispute  Settlement)  and  tribunals established under Chapter XX (Investment Protection);

(e)       adopt decisions or make recommendations as envisaged by this Agreement; (f)        adopt its own rules of procedure; and

(g)       take any other action in the exercise of its functions as the Parties may agree.

5.
The Trade Committee shall inform the Joint Committee set up under the Partnership and Cooperation Agreement as part of the common institutional framework on its activities and those of its specialised committees, as relevant, at regular meetings of the Joint Committee.

Article X.2
Specialised Committees

1.         The following specialised committees are hereby established under the auspices of the

Trade Committee.

(a)       the Committee on Trade in Goods,

(b)       the Committee on Services, Investment and Government Procurement; (c)       the Committee on Trade and Sustainable Development;

(d)       the Committee on Sanitary and Phytosanitary Measures; (e)       the Committee on Customs.

2.
The composition, remit and tasks of the above-mentioned specialised committees are defined in the relevant chapters and protocols of this Agreement and can be modified, if necessary, by the Trade Committee if both Parties so agree.

3.
Unless otherwise provided for in this Agreement, the specialised committees shall meet once a year, or at the request of either Party or of the Trade Committee. They shall be co- chaired, at an appropriate level, by representatives of the Union and Viet Nam. The meetings  shall  take  place  alternately  in  the  Union  or  Viet  Nam,  or  by  any  other appropriate means of communication as agreed between the Parties. The  specialised committees shall agree on their meeting schedule and set their agenda by mutual consent.

Each specialised committee may decide its own rules of procedures in the absence of which the rules of procedure of the Trade Committee shall apply mutatis mutandis.

4.         The specialised committees may submit proposal for decision to be adopted by the Trade

Committee or take decisions when the Agreement so provides.

5.
At the request of a Party, or upon a reference from the relevant specialised committee, or when preparing a discussion in the Trade Committee, the Committee on Trade in Goods may address matters arising in the area of Customs and Sanitary and Phytosanitary Measures if doing so could facilitate the resolution of a matter that cannot otherwise be resolved by the relevant specialised committee.

6.
The specialised committees shall inform the Trade Committee of their schedules and agenda sufficiently in advance of their meetings and shall report to the Trade Committee on results and conclusions from each of their meetings. The creation or existence of a specialised committee shall not prevent either Party from bringing any matter directly to the Trade Committee.

Article X.3
Working Groups
1.        The following working groups are hereby established:

(a)       the  Working  group  on  Intellectual  Property  Rights,  including  Geographical

Indications under the auspices of the Committee on Trade in Goods;

(b)       The  Working  group  on  Motor  Vehicles  and  Parts  under  the  auspices  of  the

Committee on Trade in Goods;

(c)       Other working groups for a specific task or subject matter as decided by the Trade

Committee.

2.
The Trade Committee shall determine the composition, remit and tasks of the Working groups.

3.
Unless otherwise provided for in this Agreement, the Working groups shall meet once a year, or at the request of either Party or of the Trade Committee. They shall be co- chaired, at an appropriate level, by representatives of the Union and Viet Nam. The meetings  shall  take  place  alternately  in  the  Union  or  Viet  Nam,  or  by  any  other appropriate means of communication as agreed between the Parties. The Working groups shall agree on their meeting schedule and set their agenda by mutual consent. They may agree their own rules of procedures in the absence of which the rules of procedure of the Trade Committee shall apply mutatis mutandis.

4.
Working groups shall inform the relevant specialised committees of their schedule and agenda sufficiently in advance of their meetings. They shall report on their activities at each regular meeting of the relevant specialised committees. The creation or existence of a Working group shall not prevent either Party from bringing any matter directly to the Trade Committee or the relevant specialised committees.

Article X.4
Evolving WTO Law
If any provision of the WTO Agreement that the Parties have incorporated into this Agreement is amended, the Parties shall consult with each other with a view to finding a mutually satisfactory solution, where necessary. As a result of such a review, the Trade Committee may amend this Agreement accordingly.

Article X.5
Decision-making of the Trade Committee
1.
The Trade Committee shall, for the purpose of attaining the objectives of this Agreement, have the power to take decisions, where provided for in this Agreement. The decisions taken shall be binding on the Parties, which shall take the measures necessary to implement the decisions taken.

2.
The Trade Committee may make appropriate recommendations, where provided for in this Agreement.

3.
All decisions and recommendations of the Trade Committee shall be taken by mutual agreement.

Article X.6
Amendments
1.
The Parties may decide to amend this Agreement. An amendment shall enter into force after the Parties exchange written notifications certifying that they have completed their respective applicable legal requirements and procedures as set provided for in Article X.15 (Entry into force).

2.
Notwithstanding paragraph 1, the Trade Committee may decide to amend this Agreement as referred to in Article 21 paragraph 4 lit. e) of the Chapter on Trade in Goods; Article

24 paragraph 2 lit c) of the Chapter on Investment Protection (ISDS) and Article 26 of the Chapter on Dispute Settlement. The Parties shall adopt the decision of the Trade Committee subject to their respective domestic requirements and procedures.

Article X.7
Taxation
1.
Nothing in this Agreement shall affect the rights and obligations of either Viet Nam or the Union or one of its Member States under any tax agreement between Vietnam and

any Member State or States of the Union. In the event of any inconsistency between this Agreement and any such agreement, that agreement shall prevail to the extent of the inconsistency.

2.
Nothing in this Agreement shall be construed to prevent the Parties from distinguishing, in the application of the relevant provisions of their fiscal legislation, between taxpayers who are not in the same situation, in particular with regard to their place of residence or with regard to the place where their capital is invested.

3.
Nothing in this Agreement shall be construed to prevent the adoption or enforcement of any measure aimed at preventing the avoidance or evasion of taxes pursuant to the tax provisions of agreements to avoid double taxation or other tax arrangements or domestic fiscal legislation.

Article X.8
Current Account
The Parties shall authorise, in freely convertible currency, and in accordance with the provisions of  the  Articles  of  the  Agreement  of  the  International  Monetary  Fund,  as  applicable,  any payments and transfers with regard to transactions on the current account of the balance of payments between the Parties, in particular relating to their respective specific commitments.

Article X.9
Capital Movements
1.
With regard to transactions on the capital and financial account of balance of payments, the Parties shall not impose any restrictions on the free movement of capital relating to investments liberalised in accordance with Chapter II Section 1 [Liberalisation of investments] of Title XX [Trade in Services, Investment and E-Commerce].

2.
The Parties shall consult each other with a view to facilitating the movement of capital between them in order to promote trade and investment.

Article X.10
Application of laws and regulations relating to capital movements, payments or transfers
Article 17 (Transfers) of Section 2 [Investment Protection], Articles X.8 and X.9 of this Chapter shall not be construed to prevent a Party from applying in an equitable and non-discriminatory

manner, and not in a way that would constitute a disguised restriction on trade and investment, its laws and regulations relating to:

(a)        bankruptcy, insolvency, bank recovery and resolution, or the protection of the rights of creditors, and the prudential supervision of financial institutions;

(b)       issuing, trading, or dealing in financial instruments;

(c)       financial reporting or record keeping of transfers where necessary to assist law enforcement or financial regulatory authorities;

(d)       criminal or penal offenses, deceptive or fraudulent practices;

(e)       ensuring the satisfaction of judgments in adjudicatory proceedings. (f)        social security, public retirement or compulsory savings schemes.

Article X.11
Temporary safeguard measures with regard to capital movements, payments or transfers
In exceptional circumstances of serious difficulties for the operation monetary and exchange rate policy, in the case of Vietnam, or for the operation of the Union's economic and monetary union, or threat thereof  safeguard measures that are strictly necessary  may be taken by the Party concerned with regard to capital movements, payments or transfers for a period not exceeding one year.

Article X.12
Restrictions in case of balance of payments or external financial difficulties
1.
Where a Party experiences serious balance-of-payments or external financial difficulties, or threat thereof, it may adopt or maintain safeguard measures with regard to capital movements, payments or transfers, which shall:

(a)       be non-discriminatory compared to third parties in like situations;

(b)
not go beyond what is necessary to remedy the balance-of-payments or external financial difficulties;

(c)       be consistent with the Articles of Agreement of the International Monetary Fund, as applicable;

(d)
avoid unnecessary damage to the commercial, economic and financial interests of the other Party;

(e)       be temporary and phased out progressively as the situation improves.

2.
In the case of trade in goods, each Party may adopt restrictive measures in order to safeguard its external financial position or balance-of-payments. These restrictive measures shall be in accordance with the General Agreement on Trade and Tariffs (GATT) and the Understanding on the Balance of Payments provisions of the GATT

1994.

3.
In the case of trade in services or the liberalisation of investments, each Party may adopt restrictive measures in order to safeguard its external financial position or balance of payments. These restrictive measures shall respect the conditions mentioned in Article XII of the General Agreement on Trade in Services (GATS).

4.

A Party maintaining or having adopted measures referred to in paragraphs 1 to 3 shall promptly notify the other Party of them and present, as soon as possible, a time schedule for their removal.

5.
Where the restrictions are adopted or maintained under this Article, consultations shall be held promptly in the Committee on Trade in Services and Investment unless consultations are held in other fora. The consultations shall assess the balance-of-payments or external financial difficulty that led to the respective measures, taking into account, inter alia, such factors as:

(a)          the nature and extent of the difficulties;

(b)          the external economic and trading environment; or

(c)           alternative corrective measures which may be available.

The  consultations  shall  address  the  compliance  of  any  restrictive  measures  with paragraphs 1 to 3. All relevant findings of statistical or factual nature presented by the IMF shall be accepted and conclusions shall take into account the assessment by the IMF of the balance-of-payments and the external financial situation of the Party concerned.

Article X.13
Security Exceptions
Nothing in this Agreement shall be construed:

(a)       to require either Party to furnish any information, the disclosure of which it considers contrary to its essential security interests;

(b)
to prevent either Party from taking any action which it considers necessary for the protection of its essential security interests:

(i)
connected with the production of or trade in arms, munitions and war materials and related to traffic in other goods and materials and to economic activities carried out directly or indirectly for the purpose of provisioning a military establishment;

(ii)       relating to the supply of services as carried out directly or indirectly for the purpose of provisioning a military establishment;

(iii)     relating to fissionable and fusionable materials or the materials from which they are derived; or

(iv)      taken in time of war or other emergency in international relations;

(c)       to prevent either Party from taking any action in pursuance of its obligations under the

UN Charter for the purpose of maintaining international peace and security.

Article X.13bis
Preference Utilisation
Starting from one year after the entry into force of this Agreement, the Parties shall exchange import statistics including figures at tariff line level on preferential and on all non-preferential imports of goods.

Article X.14
Disclosure of Information
1.
Nothing  in  this  Agreement  shall  be  construed  to  require  a  Party  to  make  available confidential information, the disclosure of which would impede law enforcement, or otherwise be contrary to the public interest, or which would prejudice the legitimate commercial interests of particular enterprises, public or private except where a panel requires  confidential  information  in dispute  settlement  proceedings  under  Chapter  X [DS]. In such cases, the panel shall ensure that confidentiality is fully protected.

2.
When a Party submits information to the Trade Committee or to specialised committees which is considered as confidential under its laws and regulations, the other Party shall treat that information as confidential, unless the submitting Party agrees otherwise.

Article X.15
Entry into Force
1.
This Agreement shall be approved by the Parties in accordance with their respective procedures.

2.
This Agreement shall enter into force on the first day of the second month following the date on which the Parties have notified each other that they have completed their respective applicable legal requirements and procedures for the entry into force of this Agreement. The Parties may by mutual agreement fix another date.

3.
Notifications shall be sent to the Secretary General of the Council of the Union and to the Director-General, [Europe Market Department], Ministry of Industry and Trade of Viet Nam.

4. (a)   This Agreement shall be provisionally applied from the first day of the month following the date on which the Union and Viet Nam have notified each other of the completion of their respective relevant procedures. The Parties may by mutual agreement fix another date.

(b)
In the event that certain provisions of this Agreement cannot be provisionally applied, the Party which cannot undertake such provisional application shall notify the other Party of the provisions which cannot be provisionally applied.

Notwithstanding subparagraph 4(a), provided the other Party has completed the necessary procedures and does not object to provisional application within ten days of the notification that certain provisions cannot be provisionally applied, the provisions of this Agreement which have not been notified shall be provisionally applied the first day of the month following the notification.

(c)       A Party may terminate provisional application by written notice to the other Party. Such termination shall take effect on the first day of the second month following notification.

(d)       Where this Agreement, or certain provisions thereof, is provisionally applied, the term “entry into force of this Agreement” shall be understood to mean the date of provisional application. The Trade Committee and other bodies established under this Agreement may exercise their functions during the provisional application of this Agreement. Any decisions adopted in the exercise of these functions will only cease to be effective if the provisional application of this Agreement is terminated and this Agreement does not enter into force.

Article X.16
Duration
1.         This Agreement shall be valid indefinitely.

2.         Either Party may notify in writing the other Party of its intention to terminate this

Agreement.

3.
The denunciation shall take effect six months after the notification under paragraph 2 by the other Party.

Article X.17
Fulfilment of Obligations
1.
The Parties shall take any general or specific measures required to fulfil their obligations under this Agreement. They shall see to it that the objectives set out in this Agreement are attained.

2.
If either Party considers that the other Party has committed a material breach of the Partnership and Cooperation Agreement it may take appropriate measures with respect to this Agreement in accordance with Article 57 of the Partnership and Cooperation Agreement.

Article X.18
Persons Exercising Delegated Government Authority
Unless otherwise specified in this Agreement, each Party shall ensure that any person including a state owned enterprises, an enterprise granted special rights or privileges or a designated monopoly that has been delegated regulatory, administrative or other governmental authority by a Party at any level of government as provided for in its domestic laws and regulations, acts in accordance with the Party’s obligations as set out under this Agreement in the exercise of that authority.

Article X.19
No Direct Effect
For greater certainty, nothing in this Agreement shall be construed as conferring rights or imposing obligations on persons, other than those created between the Parties under public international law. Vietnam may provide otherwise under Vietnamese domestic law.

Article X.20
Annexes, Appendices, Joint Declarations, Protocols and Understandings
The Annexes, Appendices, Joint Declarations, Protocols and Understandings to this Agreement shall form an integral part thereof.

Article X.21
Relations with Other Agreements
1.
Unless  specified  otherwise  under  this  Agreement,  previous  agreements  between  the Member States of the Union and/or the European Community and/or the Union and Viet Nam are not superseded or terminated by this Agreement.

2.
This Agreement shall be part of the overall bilateral relations as provided for in the Partnership  and  Cooperation  Agreement  and  it  shall  form  part  of  the  common institutional framework.

3.
The Parties agree that nothing in this Agreement requires them to  act in a manner inconsistent with their obligations under the WTO Agreement.

Article X.22
Future Accessions to the Union
1.         The Union shall notify Viet Nam of any request for accession of a third country to the

Union.

2.
During the negotiations between the Union and the candidate country seeking accession, the Union shall endeavour to:

(a)       provide, upon request of Viet Nam, and to the extent possible, any information regarding any matter covered by this Agreement; and

(b)       take into account any concerns expressed.

3.         The Union shall notify Viet Nam of the entry into force of any accession to the Union.

4.
The Trade Committee shall examine sufficiently in advance to the date of accession of a third country to the Union any effects of such accession on this Agreement. The Parties may, by decision in the Trade Committee, put in place any necessary adjustments or transition arrangements.

Article X.23
Territorial Application
1.         This Agreement shall apply:

(a)       with respect to the Union, to the territories in which the Treaty on European Union and the Treaty on the Functioning of the European Union are applied and under the conditions laid down in those Treaties; and

(b)       with respect to Viet Nam, to its territory.

References to “territory” in this Agreement shall be understood in this sense, except as

otherwise expressly provided.

2.
As regards those provisions concerning the tariff treatment of goods, this Agreement shall  also  apply  to  those  areas  of  the  Union  customs  territory  not  covered  by subparagraph 1(a).

Article X.24
Authentic Texts
This Agreement is drawn up in duplicate in the Bulgarian, Croatian, Czech, Estonian, Danish, Dutch, English, Finnish, French, German, Greek, Hungarian, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish, Swedish and Vietnamese languages, each of these texts being equally authentic.

JOINT DECLARATION

The Union recalls the obligations of those countries that have established a customs union with the Union to align their trade regime to the one of the Union, and for certain of them, to conclude preferential agreements with countries having preferential agreements with the Union.

In this context, the Parties note that Vietnam shall favourably consider to start negotiations with those countries which

(a)       have established a customs union with the Union, and

(b)       whose products do not benefit from the tariff concessions under this Agreement,

with a view to concluding a bilateral agreement establishing a free trade area in accordance with Article XXIV of the GATT 1994. Vietnam shall favourably consider to start negotiations as soon as possible with a view to having the above-mentioned agreements entering into force as quickly as possible after the entry into force of this Agreement.

CHAPTER […]: TRANSPARENCY
ARTICLE 1
DEFINITIONS
For the purposes of this Chapter

“measure of general application” includes laws, regulations, judicial decisions, procedures and administrative rulings of general application that may have an impact on any matter covered by this Agreement; and

“interested person” means any natural or legal person that may be affected by a measure of

general application.

ARTICLE 2
OBJECTIVE AND SCOPE
Recognising the impact that regulatory environment and procedures may have on trade and investment, the Parties shall pursue a predictable regulatory environment and efficient procedures for economic operators, especially small and medium-sized enterprises.

ARTICLE 3
PUBLICATION
1.         Each Party shall ensure that measures of general application:

(a)       are published promptly via an officially designated medium, including where possible electronic means, in such a manner as to enable governments and interested persons to become acquainted with them; and

(b)       allow for a sufficient period of time, between publication and entry into force of such measures, except where not possible on grounds of urgency.

2.         Each Party shall:

(a)       endeavour to publish at an early appropriate stage any proposal to adopt or amend any measure of general application, including, upon request, an explanation of the objective of, and rationale for the proposal;
(b)
provide reasonable opportunities for interested persons to comment on any proposal to adopt or amend any measure of general application, allowing, in

particular, for sufficient time for such opportunities, except where not possible on grounds of urgency; and

(c)       endeavour to take into consideration the comments received from interested persons with respect to any proposal to adopt or amend any measure of general application.

ARTICLE 4
ENQUIRIES AND CONTACT POINTS
1.         Each Party shall, upon the entry into force of this Agreement, designate a contact point in order to ensure the effective implementation of this Agreement and to facilitate communications between the Parties on any matter covered by this Agreement.

2.         Upon request of the other Party, the contact points shall identify the office or official responsible for the matter and assist, as necessary, in facilitating communication with the requesting Party.

3.        Each Party shall, within its available resources, establish or maintain appropriate mechanisms, including those provided in other chapters, for responding to enquiries from any interested person regarding any measures of general application which are proposed or in force, and how they would be applied. Enquiries may be addressed through contact points established under  paragraph  1  or  any  other  mechanism as  appropriate,  unless  a  specific mechanism is established in this Agreement.

4.         Each Party shall provide for mechanisms available for interested persons seeking a solution to problems that have arisen from the application of measure of general application under this Agreement.

5.         The Parties recognise that responses provided for in this Article may not be definitive or legally binding but for information purposes only.

6. Each Party shall provide, upon request, an explanation of the objective of, and rationale for measures of general application.

7.         Upon request of a Party, the other Party shall promptly provide information and respond to questions pertaining to any actual or proposed measure of general application that the requesting Party considers might materially affect the operation of this Agreement, regardless of whether the requesting Party has been previously notified of that measure.

ARTICLE 5
ADMINISTRATION OF MEASURES OF GENERAL APPLICATION
Each Party shall administer in a uniform, objective, impartial and reasonable manner all measures of general application. Each Party, in applying such measures to particular persons, goods or services of the other Party in specific cases, shall

(a)       endeavour  to  provide  interested  persons,  that  are  directly  affected  by  a proceeding,   with   reasonable   notice,   in   accordance   with   its   domestic procedures,  when  a  proceeding  is  initiated,  including  a  description  of  the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy;

(b)
afford such interested persons a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and

(c)       ensure that its procedures are based on and in accordance with its domestic law.

ARTICLE 6
REVIEW AND APPEAL
1.         Each Party shall establish or maintain, in accordance with its domestic law, judicial, arbitral or administrative tribunals or procedures for the purpose of the prompt review and, where warranted, correction of administrative action relating to matters covered by this Agreement. Such tribunals and its procedures shall be impartial and independent of the office or authority entrusted with administrative enforcement and shall not have any substantial interest in the outcome of the matter.

2.         Each Party shall ensure that, in any such tribunals or procedures, the parties to the proceeding are provided with the right to:

(a)       a reasonable opportunity to support or defend their respective positions; and

(b)
a decision based on the evidence and submissions of record or, where required by its domestic law, the record compiled by the administrative authority.

3.         Each Party shall ensure, subject to appeal or further review as provided for in its domestic law, that such decision shall be implemented by, and shall govern the practice of, the office or authority with respect to the administrative action at issue.

ARTICLE 7
GOOD REGULATORY PRACTICE AND ADMINISTRATIVE BEHAVIOUR
1.         The Parties agree to co-operate in promoting regulatory quality and performance, including through exchange of information and best practices on their respective regulatory reform processes and regulatory impact assessments.

2.         The Parties subscribe to the principles of good administrative behaviour and agree to co-operate in promoting such principles, including through exchange of information and best practices.

ARTICLE 8
SPECIFIC RULES
The provisions of this Chapter shall apply without prejudice to any specific rules established in other Chapters of this Agreement.

TRADE IN GOODS/MARKET ACCESS CHAPTER:
Article X - SPECIFIC MEASURES CONCERNING THE MANAGEMENT OF PREFERENTIAL TREATMENT

1.
The  Parties  agree  to  co-operate  in  combating  customs  violations  related  to  the preferential treatment granted under this Title.

2.
For the purposes of paragraph 1, the Parties shall offer each other administrative cooperation and mutual administrative assistance in customs and related matters as part of the implementation and the control of the preferential treatment, which shall include, inter alia, the following obligations:

(a)     to verify the originating status of the product(s) concerned;

(b)
to carry out the subsequent verification of the proof of origin and communicate the results of that verification to the other Party;

(c)
to grant authorisation to the requesting Party to conduct enquiry visits in order to determine the authenticity of documents or accuracy of information relevant to the granting of the preferential treatment in question.

3.
Where  in  accordance  with  provisions  on  administrative  co-operation  or  mutual administrative assistance in customs matters referred to in paragraph 2 it was established that a proof of origin was unduly issued in the meaning of the Protocol on Rules of Origin to this agreement, the importing Party will deny a preferential tariff treatment to a declarant who claimed it with regard to goods for which the proof of origin was issued in the exporting party.

4.
If the denial of preferences for individual consignment as referred to in paragraph 3 is considered insufficient to implement and control the preferential treatment of a given product, any Party may, in accordance with the procedure laid down in paragraph 5, temporarily suspend the relevant preferential treatment of the product(s) concerned in either of the following cases:

(a) where a Party has made a finding of a systematic customs violation regarding claims of preferential tariff treatment under this Agreement; or

(b) where a Party has made a finding that the other Party has systematically failed to comply with the obligations under paragraph 2.

5.
The Party which has made a finding referred to in paragraph 4 shall without undue delay notify the competent authority of the other Party and provide compelling and verifiable information upon which the finding was based and engage in consultations with the competent authority of the other Party with a view to achieving a mutually acceptable solution.

6.
If the competent authorities have not achieved a mutually acceptable solution after thirty  days  following  the  notification  the  Party  that  has  made  the  finding  shall without undue delay refer it to the Trade Committee.

7.
If the Trade Committee has failed to agree on an acceptable solution within sixty days following the referral, the Party which has made the finding may temporarily suspend the preferential tariff treatment for the product(s) concerned.

The temporary suspensions of preferential tariff treatment under this Article shall apply only for a period necessary to protect the financial interests of the Party concerned  and  may  be  applied  until  the  exporting  Party  provides  convincing evidence of the ability to comply with the requirements and to provide sufficient control of the fulfilment of all the requirements referred to in paragraph 2 and no longer  than  three  months.  Where  the  conditions  that  gave  rise  to  the  initial suspension persist after the expiry of the three month period, the Party concerned may decide to renew the suspension for next three months. The pending suspensions shall be subject to periodic consultations within the Trade Committee.

8.
Each  Party  shall  publish,  in  accordance  with  its  internal  procedures,  notices  to importers about any notifications and decisions concerning temporary suspensions referred to in paragraph 4 and will without undue delay notify the other Party and the Trade Committee.

PROTOCOL
ON MUTUAL ADMINISTRATIVE ASSISTANCE IN CUSTOMS MATTERS
Article 1
Definitions
For the purposes of this Protocol:

(a)
"customs legislation" shall mean any legal or regulatory provisions applicable in the customs territories of the Contracting Parties, as defined in their respective legislation, governing the import, export and transit of goods and their placement under any other customs regime or procedure, including transhipment and measures of prohibition, restriction and control;

(b)
"requesting  authority"  shall  mean  a  competent  administrative  authority  which  has  been designated by a Contracting Party for this purpose and which makes a request for assistance on the basis of this Protocol;

(c)
"requested  authority"  shall  mean  a  competent  administrative  authority  which  has  been designated by a Contracting Party for this purpose and which receives a request for assistance on the basis of this Protocol;

(d)     "personal data" shall mean all information relating to an identified or identifiable individual; (e)     "customs violation" shall mean any violation or attempted violation of customs legislation.

Article 2
Scope
1.
The Contracting Parties shall assist each other in   customs matters in accordance with their legislation and in the manner and under the conditions laid down in this Protocol, to ensure the correct application of the customs legislation in particular by preventing, investigating and combating customs violations.

2.
Assistance in customs matters, as provided for in this Protocol, shall apply to any administrative authority of the Contracting Parties which is competent for the application of this Protocol. It shall not prejudice the rules governing mutual assistance in criminal matters. Nor shall it cover information obtained under powers exercised at the request of a judicial authority, except where communication of such information is authorised by that authority.

3.
All assistance given in the framework of the Protocol shall be executed in accordance with the legal and regulatory provisions of each Contracting Party.

4.       Assistance to recover duties, taxes or fines is not covered by this Protocol.

Assistance on request
1.
At the request of the requesting authority, the requested authority shall provide it with all relevant information which may enable it to ensure that customs legislation is correctly applied, including information regarding activities noted or planned which are or could be customs violations.

2.       At the request of the requesting authority, the requested authority shall inform:

(a)   whether goods exported from the territory of one of the Contracting Parties have been properly imported into the  territory of  the  other Contracting Party, specifying, where appropriate, the customs procedure applied to the goods;

(b)  whether goods imported into the territory of one of the Contracting Parties have been properly exported from the territory of the other Party, specifying, where appropriate, the customs procedure applied to the goods.

3.
At the request of the requesting authority, the requested authority shall, within the framework of its legal or regulatory provisions, take the necessary steps to ensure special surveillance of:

(a)   natural or legal persons in respect of whom there are reasonable grounds for believing that they are or have been involved in customs violations;

(b)  places where stocks of goods have been or may be assembled in such a way that there are reasonable grounds for believing that these goods are intended to be used in customs violations;

(c)   goods that are or may be transported in such a way that there are reasonable grounds for believing that they are intended to be used in customs violations;

(d)  means of transport that are or may be used in such a way that there are reasonable grounds for believing that they are intended to be used in customs violations.

Article 4
Spontaneous assistance
The Contracting Parties shall assist each other, at their own initiative and in accordance with their legal or regulatory provisions, if they consider that to be necessary for the correct application of customs legislation, particularly by providing information obtained pertaining to:

–        activities which are or appear to be customs violations and which may be of interest to the other

Contracting Party;

–        new means or methods employed in carrying out customs violations;

–        goods known to be subject to customs violations;

–
natural or legal persons in respect of whom there are reasonable grounds for believing that they are or have been involved in customs violations;

–
means of transport in respect of which there are reasonable grounds for believing that they have been, are, or may be used in customs violations.

Delivery, Notification
At  the  request of  the  requesting authority, the  requested authority, in  accordance with  legal  or regulatory provisions applicable to the latter, shall take all necessary measures in order:

–        to deliver any documents or

–        to notify any decisions,

emanating from requesting authority and falling within the scope of this Protocol, to an addressee residing or established in the territory of the requested authority.

Requests for delivery of documents or notification of decisions shall be made in writing in an official language of the requested authority or in a language acceptable to that authority.

Article 6
Form and substance of requests for assistance
1.
Requests pursuant to this Protocol shall be made in writing. They shall be accompanied by the documents necessary to enable compliance with the request. When required because of the urgency of the situation, oral requests may be accepted, but must be confirmed in writing immediately.

2.
Requests pursuant to paragraph 1 shall include the following information: (a)   the requesting authority;

(b)  the measure requested;

(c)   the object of and the reason for the request;

(d)  the legal or regulatory provisions and other legal elements involved;

(e)   indications as exact and comprehensive as possible on the natural or legal persons who are the target of the investigations;

(f)a summary of the relevant facts and of the enquiries already carried out.

3.
Requests shall be submitted in an official language of the requested authority or in a language acceptable to that authority. This requirement shall not apply to any documents that accompany the request under paragraph 1.

4.
If a request does not meet the formal requirements set out above, its correction or completion may be requested; in the meantime precautionary measures may be ordered.

Article 7
Execution of requests
1.
In order to comply with a request for assistance, the requested authority shall proceed, within the limits of its competence and available resources, as though it were acting on its own account or at the request of other authorities of that same Contracting Party, by supplying information

already possessed, by carrying out appropriate enquiries or by arranging for them to be carried out.   This provision shall also apply to any other authority to which the request has been addressed by the requested authority when the latter cannot act on its own.

2.
Requests for assistance shall be executed in accordance with the legal or regulatory provisions of the requested Contracting Party.

3.
Duly  authorised  officials  of  a  Contracting  Party  may,  with  the  agreement  of  the  other Contracting Party involved and subject to the conditions laid down by the latter, be present to obtain in the offices of the requested authority or any other concerned authority in accordance with paragraph 1, information relating to activities that are or may be customs violations which the requesting authority needs for the purposes of this Protocol.

4.
Duly authorised officials of a Contracting Party involved may, with the agreement of the other Contracting Party involved and subject to the conditions laid down by the latter, be present at enquiries carried out in the latter's territory.

Article 8
Form in which information is to be communicated
1.
The requested authority shall communicate results of enquiries to the requesting authority in writing together with relevant documents, certified copies or other items.

2.       This information may be in electronic format.

Article 9
Exceptions to the obligation to provide assistance
1.
Assistance may  be  refused or  may  be  subject to  the  satisfaction of  certain  conditions or requirements, in cases where a Party is of the opinion that assistance under this Protocol would:

(a)   be likely to prejudice the sovereignty of Vietnam or that of a Member State which has been requested to provide assistance under this Protocol; or

(b)  be likely to prejudice public policy, security or other essential interests, in particular in the cases referred to under Article 10 (2); or

(c)   violate an industrial, commercial or professional secret.

2.
Assistance may be postponed by the requested authority on the ground that it will interfere with an ongoing investigation, prosecution or proceeding.  In such a case, the requested authority shall consult with the requesting authority to determine if assistance can be given subject to such terms or conditions as the requested authority may require.

3.
Where the requesting authority seeks assistance which it would itself be unable to provide if so requested, it shall draw attention to that fact in its request.  It shall then be for the requested authority to decide how to respond to such a request.

4.
For the cases referred to in paragraphs 1 and 2, the decision of the requested authority and the reasons therefor must be communicated to the requesting authority without delay.

Article 10
Information exchange and confidentiality
1.
Any information communicated in whatsoever form pursuant to this Protocol shall be of a confidential or restricted nature, depending on the rules applicable in each of the Contracting Parties.  It shall be covered by the obligation of official secrecy and shall enjoy the protection extended to similar information under the relevant laws of the Contracting Party that received it and the corresponding provisions applying to the Institutions of the European Union.

2.
Personal data may be exchanged only where the Contracting Party which may receive them undertakes to protect such data in a manner that is considered adequate by the Contracting Party that may supply them.

3.
The use, in administrative proceedings or subsequent appeal proceedings instituted in respect of customs violations, of information obtained under this Protocol, is considered to be for the purposes of this Protocol. Therefore, the Contracting Parties may, in their records of evidence, reports, testimonies and in such proceedings, use as evidence information obtained and documents  consulted  in  accordance  with  the  provisions  of  this  Protocol.  The  competent authority which supplied that information or gave access to those documents shall be notified of such use.

4.
Information obtained shall be used solely for the purposes of this Protocol.  Where one of the Contracting Parties wishes to use such information for other purposes, it shall obtain the prior written consent of the authority which provided the information. Such use shall then be subject to any restrictions laid down by that authority.

Article 11
Assistance expenses
The Contracting Parties shall waive all claims on each other for the reimbursement of expenses incurred pursuant to this Protocol, except, as appropriate, those to interpreters and translators who are not public service employees.

Article 12
Implementation
1.
The  implementation  of  this  Protocol  shall  be  entrusted  on  the  one  hand  to  the  customs authorities of  Vietnam and  on  the  other hand to  the  competent services of  the  European Commission and the customs authorities of the Member States as appropriate. They shall decide on  all  practical  measures  and  arrangements  necessary  for  its  application,  taking  into consideration the rules in force in particular in the field of data protection.

2.
The Contracting Parties shall consult each other and subsequently keep each other informed of the detailed rules of implementation which are adopted in accordance with the provisions of this Protocol.

Article 13
Other agreements
1.
Taking into account the respective competencies of the European Union and the Member States of the European Union, the provisions of this Protocol shall:

–  not affect the obligations of the Contracting Parties under any other international agreement or convention;

–  be deemed complementary to Agreements on mutual assistance which have been or may be concluded between individual Member States of the European Union and Vietnam; and shall

–  not  affect  the    European Union's provisions governing the  communication between the competent services of the European Commission  and the customs authorities of the Member States of the European Union of any information obtained under this Protocol which could be of interest to the Union.

2.
Notwithstanding the  provisions of  paragraph 1,  the  provisions of  this  Protocol shall  take precedence over the provisions of any bilateral Agreement on mutual assistance which has been or may be concluded between individual Member States of the European Union and Vietnam insofar as the provisions of the latter are incompatible with those of this Protocol.

3.
In respect of questions relating to the applicability of this Protocol, the Contracting Parties shall consult each other to resolve the matter in the framework of the XXX Committee [set up under Article XXX of this Agreement].

Budget clause on management of administrative errors
In case of error by the competent authorities in the proper management of the preferential system at export, and in particular in the application of the provisions of the protocol to the present  agreement  concerning  the  definition  of  the  concept  of  originating  products  and methods of administrative cooperation, where this error leads to consequences in terms of import duties, the contracting party facing such consequences may request the (institutional body under the agreement) to examine the possibilities of adopting the appropriate measures with a view to resolving the situation.
1.    Exporter  (Name, full address, country)�
EUR.1           No�
�
�



See notes overleaf before completing this form.�
�
�
2.    Certificate used in preferential trade between





.......................................................................................


And





.......................................................................................


(Insert appropriate countries, groups of countries or territories)�
�
3.    Consignee (Name, full address, country) (Optional)�
�
�
�
4.    Country, group of


countries or territory in which the products are considered as originating�
5.    Country, group of


countries or territory of destination�
�
6.    Transport details (Optional)�
7.    Remarks�
�
8.	Item number; Marks and numbers; Number and kind of packages (1); Description of goods�
9.    Gross mass


(kg) or other measure (litres, m3., etc.)�
10.  Invoices


(Optional)�
�






1.    Exporter  (Name, full address, country)�
EUR.1           No�
�
�



See notes overleaf before completing this form.�
�
�
2.	Application for a certificate to be used in preferential trade between


.......................................................................................


and





.......................................................................................


(Insert appropriate countries or groups of countries or territories)�
�
3.    Consignee (Name, full adress, country) (Optional)�
�
�
�
4.	Country, group of countries or territory in which the products


are considered as originating�
5.	Country, group of countries or territory of destination�
�
6.    Transport details (Optional)�
7.    Remarks�
�
8.    Item number; Marks and numbers; Number and kind of packages (1)


Description of goods�
9.    Gross mass


(kg) or other measure (litres, m3., etc.)�
10.  Invoices


(Optional)�
�











